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SUPREME COURT OF THE STATE OF GEORGIA, 


AT MILLEDGEVILLE, 
NOVEMBER THERM, 1864. 


Present—JOSEPH UH. LUMPKIN, Chief Justice. 
RICHARD F. LYON, — ) yi anec 
CHARLES J. JENKINS, § ? "CS: 


———> 066 > -—_— 


James Mann, plaintiff in error, vs. Tae Srate or Groraia, 
defendant in error. 


A new trial may be granted in all cases where any material evidence, not merely cumula- 
tive in its character, but relating to new and material facts, shall be discovered by the 
applicant after the rendition of a verdict against him, and shall be brought to the notice 
of the Court within the time now allowed by law for entering a motion for a new trial, 
and it is not necessary that the party shall discloge the residence of the witness by 
whom he expects to prove the new fact or facts, or that he expects to procure his 
testimony at a future Court. 


{Indictment for Seduction. In Fulton Superior Court. 
Motion for new trial. Decided by Judge Bienam. April 
Term, 1864. 


By consent of Counsel, this case, which was returned to 
the last Term at Atlanta, was transferred for argument and 
decision to the present Term at Milledgeville. 








2 ~ SUPREME COURT OF GEORGIA. 
- Mann ys. The State. 


Mann, the plaintiff in error, was tried in Fulton Superior 
Court, at the April Term, 1864, for the offence of seduction, 

The time of the commission of the offence, as laid in the 
Indictment, was the 10th day of September, 1863 ; and as 
proven by the testimony of the prosecutrix, it was in Av. 
gust, 1863. The prosecutrix was the female seduced, and 
with her statement, fixing the date of the offence, there was 
no conflicting evidence. 

The prisoner offered a witness to prove that, in October, 
1863, the prosecutrix had sexual intercourse with other men, 
This evidence the Court ruled out ; which ruling, the prisoner, 
after the return of a verdict of guilty, made one of the 
grounds of a motion for a new trial. The other grounds of 








the motion were, that the verdict was contrary to law and | 
to evidence; and that new and material evidence had been | 


discovered since the rendition of the verdict. 

In support of the last ground, the prisoner presented his 
own affidavit, and the affidavits of John Fields and James 
C. Henderson. That of Henderson, however, was not relied 
upon in the Supreme Court, and its contents need not be 
stated. 

Fields swore that ho had been engaged for some time past 
in working at the Laboratory, “in said city ;” that in May, 


1863, he got acquainted with the prosecutrix, who was also 


working there ; that between her and Daniel Roark, another 
one of the operatives, there seemed to be quite an intimacy, 
he going to see her frequently ; that one night in June, 1863, 


deponent saw them come out of her mother’s house, walk off 


together some fifty yards, lie down on the ground and remain 
a short time, then get up and return together to the gate, 
where they separated; also, that being requested by Roark 
to say nothing about it, he did not speak of it; and that he 
never communicated the fact to the prisoner until after his 
trial. He deposed further, that from all he had seen and 
heard of the prosecutrix, he was well satistied she was a wo- 
man of easy virtue. This aflidavit was made in Fulton 
county, and the jurat bore date April 14th, 1864. 
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Mann vs. The State. 








The affidavit of the prisoner, himself, stated that immedi- 
ately after his arrest and examination he was committed to 
prison, and had been confined ever since, and, therefore, had 
had no opportunity to search for witnesses, and prepare for 
trial; that, besides, he had found that in cases of this sort, 
persons were generally reluctant to communicate what they 
knew, disliking to testify in them; and that it was not until 
after his trial, that he had any information or knowledge 
that he could prove by Fields and Henderson the facts stated 
in their affidavits. 

A new trial was refused; and the Court sentenced the 
prisoner to confinement and labor in the Penitentiary for 
twenty years, the longest period allowed by law. 

Uffon the refusal of the Court to grant a new trial, and 
upon the sentence itself, this writ of error was predicated ; 
the prisoner alleging that the sentence was excessive and 
disproportionate to the crime, under the circumstances of 
the case. 

Judge Bigham, in certifying the Bill of Exceptions, ap- 
pended to his certificate a note in these words: 

“The Court deems it proper to note, that during the argu- 
ment of the motion for a new trial, the Solicitor General 
made a point as to the failure to state the residence of Fields, 
and requested to know his residence ; contending that unless 
it was disclosed the Court could not well judge of prisoner’s 
diligence, nor could it know whether he could or could not 
be reached by the process of the Court: and the same as to 
Roark.” 

The argument before the Supreme Court was confined 
almost exclusively to the ground of newly discovered evi- 
dence; and upon that ground it was much narrowed by the 
concession of the Solicitor General, that the principal fact 
sworn to by Fields was material, and not cumulative. The 
point urged by the Solicitor was that the residence of Fields 
was not disclosed, nor did it otherwise appear that he was 
within reach of the process of the Court, or that the plaintiff 
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————_———.. 


in error expected, or had reason to expect, the benefit of his 
testimony at a future trial. 


Ezzarp and Cottier, represented by BLecktey, for plaintiff 


in error. 
Hammonp, Solicitor General, for the State. 


Lumpkin, C. J. 


In truth, there scarcely is any point to be decided by the 
Court in this case. The only ground of alleged error relied 
on by the Counsel for the plaintiff, and on which he contends 
that the judgment of the Court below ought to be reversed, 
is that of newly discovered evidence; and from the admis. 
sion of the Solicitor General, which is in accordance with 
the facts, as certified to by the Judge, his objection was not 
taken at the proper time, but only stated when he was ma- 
king his argument. 

But waiving this irregularity, and considering the point 
as taken at the proper time, what is it? Why, that the resi- 
dence of John Fields—admitted to be a material witness, 
and that his testimony was not cumulative—was not dis. 
closed, nor did it otherwise appear that he was within reach 
of the process of the Court, or that the plaintiff in error ex- 
pected, or had reason to expect, the benefit of his testimony 
at a future trial. 

Whatever rules the Court may have prescribed heretofore, 
or the wisdom of those rules, we submit, has not the Code 
legislated upon the subject? Section 3640 declares “that a 
new trial may be granted in all cases when any material 
evidence—not merely cumulative in its character, but rela- 
ting to new and material facts—shall be discovered by the 
applicant, after the rendition of a verdict against him, and 
shall be brought to the notice of the Court within the time 
now allowed by law for entering a motion for a new trial.” 

Now, we repeat, that it is admitted that the evidence of 
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Fields is material, being not merely cumulative in its char- 
acter, but relating to new and material facts ; and the proof 
shows that it was discovered by Mann after the rendition of 
the verdict against him, and that it was brought to the no- 
tice of the Court within the time now allowed by law for 
entering the motion for a new trial. 

The motion, then, for a new trial being overruled by the 
Court, can this Court do otherwise than reverse the judg: 
ment? We think not. 

As to whether the prosecutrix was virtuous or not, in 
August, 1863, and was induced by persuasion and promises 
of marriage, or other false and fraudulent means, to yield to 
the lustful embraces of the defendant, and to allow him to 
have carnal knowledge of her, are questions of fact, to be 
ascertained and decided by the Jury. But we hold that the 
testimony that she had sexual intercourse with other men 
in October, 1863, is incompetent to disprove the foregoing 
allegations, and was properly, therefore, rejected by the Court. 
We decline, for the present, assigning our reason for this 
opinion ; and as to the punishment imposed by the Court 
being excessive and disproportionate to the crime under the 
circumstances of the case, all we have to say is that the law 
for this offence punishes the transgressor by imprisonment 
and labor in the Penitentiary for a term not less than two, 
nor longer than twenty years. The Judge has not exceeded 
his limits, and we are not willing to control his discretion. 

The law is severe, but it permits the alternative provided 
by the Mosaic Code for its violation. “If a man entice a 
maid that is not betrothed, and lie with her, he shall surely 
endow her to be his wife.”—Ex. 22: 16. Our Code provides 
that “the prosecution for seduction may be stopped at any 
time by the marriage of the parties, or a bona fide and con- 
tinuing offer to marry on the part of the seducer.”—Code: 
sec. 4270. 

The judgment of the Court below is reversed on the 
ground indicated, to-wit : the newly discovered evidence. 
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Allen, adm’r, vs. Whitaker. 


Tuomas 8. ALLEN, adm’r of Atvira A. C. ALtEn, plaintiff in 
error, vs. JARED I. Wurraker, defendant in error. 


A bequest to A. ad the death of the wife of testator, or when A. marries or becomes of age 
isa contingent interest, dependent for its transmission to A.’s representatives, upon 
her being in life at the happening of some one of the named contingencies. If she dies 
before that time, (as the legatee did in this case,) there is nothing in her to pass to her 
administrator. 


Trover in Fulton Superior Court. Tried before Judge 
Brauam, April Term, 1864. 


The bill of exceptions in this case was returned to the last 
July Term of the Supreme Court at Atlanta. Upon consent 
of counsel for both parties, the Court ordered it to stand 
over for argument and decision at this present Term at 
Milledgeville. 

The action was Trover for two negroes, and the plaintiff's 
title depended upon the will of William Allen, of Elbert 
county, who died in 1826. The bequest to the plaintiff's 
intestate was in these words : 

“T give and bequeath to my beloved grand-daughter, 
Alvira A. C. Allen, one negro girl Mary and her increase, 
at the death of my wife, or when she marries or becomes 
twenty-one years of age, to her and her heirs forever.” 

The negroes in controversy are the increase of the girl 
Mary here mentioned. 

Alvira A. C. Allen, the legatee, died subsequently to the 
testator, unmarried, and in the tenth year of her age. The 
testator’s wife survived her, but died prior to the institution 
of this suit. 

At the trial, all material facts extrinsic to the will being 
agreed upon by the parties, the Court charged the Jury, that 
the will conveyed no title to the plaintiff’s intestate, because 
of her death before any of the contingencies specified in this 
bequest had occurred. This charge was excepted to, and is 
the sole error complained of. 
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William Allen’s testamentary scheme, as exhibited by the 
whole will, forms a proper supplement to the foregoing state- 
ment of the case. 

His property consisted of land, negroes, stock, plantation 
and blacksmith tools, cotton-gin, stills, money, credits, and 
household and kitchen furniture. 

The chief objects of his bounty were his wife, six living 
children, (three sons and three daughters,) and the family of 
a deceased daughter. To these specific legacies were given 
as follows: To the wife, five negroes, the cotton-gin, the 
stills, and the plantation and blacksmith tools; to two of 
the sons, some land and four negroes each; to the third 
son, three negroes; to the daughters, a tract of land and 
three negroes each ; and to the family of the deceased daugh- 
ter, a tract of land and four negroes. The wife’s legacy was 
augmented by an estate for her life in eight other negroes, all 
described by name; in the homestead and all other lands not 
otherwise disposed of ; in the stock, the household and kitchen 
furniture, and, after the payment of debts, in the money and 
credits. Theremainder in the homestead and in these other 
lands was given to the three sons; the remainder in three 
of the eight negroes was given tothe daughters ; the remain- 
der in the stock, and in all the negroes bequeathed to the 
wife for life, and not otherwise disposed of, was given to the 
sons and daughters equally; and the remainder in the 
household and kitchen furniture, was given to the sons, the 
daughters, and the family of the deceased daughter. Of the 
remainder in the money and credits, no mention was made. 
The executors were instructed by the will to dispose as favor- 
ably as they could, at the wife’s death, of a particular negro, 
one of the eight given to her for life. Most probably this 
was an aged or infirm negro, regarded as an incumbrance 
rather than as an object of value. 

There were but two other bequests: one to the plaintiff’s 
intestate, which has been fully transcribed in the statement 
above ; the other to a female minor, not bearing the testator’s 
name, nor so far as appears, related to him, but apparently 
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an inmate of his family: to her was given a leas mainte. 
nance during minority, provided she remained with the tes. 
tator’s wife; also, a particular feather bed, and a cow and 
calf; also, when she should marry or arrive at twenty-one 
years of age, a horse, saddle and bridle, (the horse to come 
out of the life estate left to the wife;) also, at the death of 
the wife, or when the legatee should marry or become twenty. 
one years of age, a certain negro girl—the girl and the horse 
both to return to the testator’s estate, in case the legatee 
should die without a lawful heir begotten of her body. Neither 
this girl, nor that bequeathed to the plaintiff’s intestate, 
was one of the eight negroes expressly given to the wife for 
life; and the will contained no residuary or other clause which 
has not been noticed. 


N. J. Hammonp, for plaintiff in error. 
SLECKLEY, for defendant. 
Lyon, J. 


The only question in this case depends upon the construe- 
tion to be given to the 11th item of William Allen’s will, 
which item is as follows: 

“T give and bequeath to my beloved grand-daughter, 
Alvira A. C. Allen, one negro girl Mary and her increase, 








at the death of my wife, or when she marries or becomes 


twenty-one years of age, to her and her heirs forever.” 
The legate died before the happening of either contin- 
gency. 
Did this legacy create a vested, or a contingent interest de- 
pending upon the happening a one of the three contin- 
gencies / 


The rule in such cases, as stated in 2 Hearne on Lem, | 


sec. 285, is this: ‘“‘ Where real or personal estate is devised or 
bequeathed to a person when, or as soon as he shall attain 
given age, or when an event shall happen, which may never 
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occur at ¢ - or bak or upon, or from and after his attaining 
such age, or the hie of such event, and there are no 
other words indicative of an intent to confer a vested inter- 
est, and nothing in the form of the limitation itself, to indi- 
cate an intent merely to delay the vesting in possession or 
enjoyment, and no disposition of the intermediate income ; 
in such case the interest of the devisee, or legatee, will be 
contingent until he attains the age specified, or the event 
described has happened. For, although in this case the 
person is ascertained, yet the property is only given to him 
ata future period, w hich may never arrive; and the gift 
can no more attach upon him before that period than if the 
testator, continuing to live, were to defer to make any devise 
or bequest till such period had actually arrived.” The cases 
referred to in support of the principle thus stated are Onslow 
vs. South, 1 Eq. ca. ab. 295 pl.6. Cruse vs Barly 3 PW. 20. 
1 Roper Leg. 489. Judd vs. Judd, 8 Sim. 525. Hunter vs. 
dud, 4 Sim. 455. 

“ A leading distinction,” says 1 Jar. on Wells, 760, “ is, that 
if futurity is annexed to the substance of the gift, the vesting 
is suspended ; but if it appears to relate to the time of pay- 
ment only, the legacy vests instanter.” If the words “ pay- 
able” or “to be paid” are omitted, and the legacy is given 
at twenty-one, or if, when, in case, or provided, the legatee 
attains twenty-one, or any other tuture definite period, this 
confers on him a contingent interest, which depends upon its 
vesting and its transmissibility to his representatives, on his 
being alive at the time spgcified.”— Perkins, note 21 to above 
text from Jarman, and cases cited. This principle has been 
fully recognized by this Court in the cases of Cogburn vs. 
Ogleby, 18 Geo. 58; Bowman vs. Long, 23 Geo. 242. 

The gift in this case is “ at the death of” testator’s wife, or 
when she marries or becomes twenty-one years of age. It is 
to take effect in the future, and not in preseniz. It is not the 
possession or enjoyment merely of the property that is post- 
poned, but the gift itself. There is no limitation over, no 
trustee appointed to take charge of the property in the iute- 
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rim; no appropriation to her use of the income, and, in 
fact, nothing that the Court can lay hold of, to indicate an 
intention on the part of testator that the legacy should be 
more than he has made it, a contingent interest depending 
upon the legatee’s being in life at the happening of some one 
of the specified contingencies. Having died before the hap- 
pening of any one of these, she had nothing in the bequest 
to transmit to her representatives. 


. “~™m mn 

J. A. Catpwett and others, plaintiffs in error, vs. Tire Srate 

oF GrorataA, defendant in error. 

{1.] Section 4574 of the Code of Georgia, gives to the presiding Judge of the Superior 
Court discretion to allow or disallow a motion to sever on trial by one of several persons 
jointly indicted. Where the severance is demanded as a matter of right, without cause 
shown, and refused, this Court will not disturb the ruling. 


{2.] Judgment below refusing new trial on the ground that the verdict was contrary to 
evidence, affirmed, this court believing that the evidence supports the verdict. 


Indictment for Aggravated Riot, in Fulton Superior Court. 
Motion for new trial decided by Judge Bicwam. April 
Term, 1864. 


By consent of parties, this case, at the last Term of the 
Supreme Court, held at Atlanta, to which the writ of error 
was made returnable, was set down for argument and deci- 
sion at the present Term at Milledgeville. 

Caldwell and twelve others were charged in the same 
indictment with the offence of aggravated riot, committed, 
as was alleged, on the 10th day of February, 1864, in the 
county of Fulton, by breaking Wesley G. Collier’s dwelling 
house, and shooting with guns into the same, and into his 
beds and bedding and at Collier himself. 

The indictment was found at April Term, 1864; and du 
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ring the same Term, the case being up in its order, Caldwell 
and ten of his co-defendants, having pleaded not guilty, 
announced ready for trial, and moved the Court to be allow- 
ed to sever and be tried separately ; which motion was over- 
ruled, and they were put upon trial and tried jointly. 

At the proper stage of the proceedings, they requested the 
Court, in writing, to charge the Jury, that if the assembly 
of the defendants was legal, any subsequent unlawful con- 
duct would not make them guilty of riot. This charge the 
Court refused to give. 

A verdict of guilty having been returned, they moved for 
anew trial on the ground that these two 1 ulings of the Court 
were erroneous, and because the verdict was contrary to the 
charge of the Court, contrary to law, and contrary to the 
evidence and to the weight of the evidence. <A new trial 
was refused, and they thereupon brought a writ of error to 
the Supreme Court, where two points only were argued, the 
others being abandoned. The points insisted upon were, 
that the defendants had a right to sever and be tried sepa- 
rately, and that the verdict was contrary to the evidence. 

The case made by the evidence was substantially as 


‘follows : 


Maj. George W. Lee, a military officer of the Confederate 
States, attached to the bureau of consvription, and acting 
under orders from the Secretary of War, had under him a 
battalion of six hundred and eighty-threemen. Hisduty was 
to arrest deserters and stragglers, and to enforce the laws ap_ 
pertaining to conscription. is headquarters were at camp, 
two miles from Atlanta, and the forces under his command 
were stationed at various points throughout the State. On 
the 10th of February, 1864, over one hundred of his men were 
at Atlanta—among them the defendants in this indictment— 
all of whom were members of the same company, and were 
of good moral and military character, quict, orderly, and 
well behaved, not given to drinking, frolicking, or any thing 
of the kind. They were all young men—all except one or 
two entered on the roll as under eighteen years of age—and 
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for merit as soldiers, they were, for young men, exceptions 
in Maj. Lee’s camp. Caldwell was a first lieutenant, and 
stood high as an officer, soldier, and gentleman— was of good 
moral character, and not in the habit of swearing or getting 
intoxicated. 

Some gentlemen residingin the neighborhood of Buckhead, 
a locality six or eight ilies from Aine ealled on Maj, 
Lee for assistance to arrest a band of robbers and thieves, 
supposed to be deserters, committing depredations in that 
vicinity. In response to the call, he issued a written order to 
Lieutenant Caldwell, instructing him to detail twelve picked 
men, with two days rations and fifteen rounds of ammunition, 
and proceed to the neighborhood of Mr. Wash Johnson’s, be- 
yond Buckhead, and arrest all such persons at the hazard of 
their lives and hisown. The order charged him to be prompt 
and prudent, and after crossing Peachtree creek, to inquire 
at every house where information might be obtained touch- 
ing the whereabouts of the characters he was in quest of. It 
directed him, also, to report all his proceedings to Maj. Lee’s 
headquarters. 

This order bore date February 10th, 1864, and was deliv- 
ered to Caldwell at Atlanta, in the afternoon of that day. 
At the same time Maj. Lee cautioned him verbally, to be 
very particular not to let any man between 15 and 45 years 
of age escape, and repeated the injunction respecting prompt- 
ness and prudence. 

In Fulton county, five miles from Aidente, on the Peach- 
tree road, the road to Buckhead, was the satitunes of Wesley 
Gi. Collier. It was the first honse beyond Peachtree creek. 
At about 8 o’clock on the night of February 10th, 1864, 
Collier, a man forty years old, with his family, consisting of 
four children, the eldest fourteen, and the youngest between 
three and four years of age, was sitting by the fire in one of 
the front rooms of his dwelling. A servant girl was spinning 
‘upon a wheel in the same room. The moon had gone down, 
and though the stars shone, the night was tolerably dark. 
The house was unlighted except by the glow of some coals, 
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den oaenah we a fire almost haveed out. The doors were 
closed and locked, and Collier was about retiring to rest, 
having for that purpose laid aside his hat and taken off his 
shoes. Some persons hailed in front of the house, and said 
they wanted water. He ordered a boy to carry some water 
tothem. Several men had now come into the porch. Hear- 
ing knocks at the door, he demanded, “ What do you want?” 
“To come in,” was the answer ; and this was followed by the 
question, “Is your family at home,” to which he answered 
in the affirmative. They exclaimed, “raise the windows ;’ 
and going to a window on the side of the house, colnimemnad 
pulling at it, saying, “open the door.” He told them he 
would not do it, and to go away and let him alone. They 
declared they would come in or break out every d—d door 
and window in the house. Calling for an axe, and exclaim- 
ing, “ knock the windows out,” they passed from the side to 
the end of the house, and knocked all the lower sash and 
glass ont of one window, and nearly all out of another. 
These windows were on either side of the fire place in the end 
of the room in which Collier and famly were sitting when 
the persons first hailed. 

Up to this time they had not told Collier, nor did they 
afterwards tell him, who they were, where diay come from, 
what their business was, whether they were in search of any 
person or not, or whether they had any warrant or other 
process. 

The children had now been sent off into one of the shed 
rooms; and Collier himself, armed with a double barreled 
shot gun and a small repeater, stood near the partition which 
separ’ rated the two rooms of the main building. The gun was 
loaded with buckshot. 

Upon breaking the windows, a voice cried, “ come on boys, 
we have the d—d rascal now,” and a man leaped into one 
of the windows. Collier levelled his gun and fired. Some 
one asked, “ Lieutenant, are you hurt?” The answer was, ’ 
“yes, lam hurt.” They then said, “fire! G—d d—n him, 
fire!” Eight explosions of fire-arms followed, and about 
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that number of ounce balls and large buckshot were found, 
on subsequent inspection, to have entered the building, 
Some came in from the east, others from the south; one or 
more passed clear through the house ; some perforated the 
beds; one struck just above the children’s heads, where 
they were crouching in the back room; one pierced the 
partition just behind Collier; one hit the broach on the 
wheel, knocked off the spindle, hurled it against the side of 
the room, and drove it into the wall. 

Some of the crowd outside having called for fire, and said 
they would burn down the house, Collier, after instructing 
his children how to effect their escape, left the house by the 
back door, and ran towards the woods. In going a distance 
of some twelve steps, he was shot at four or five times. 
Streaks of fire darted towards, and passed over him. He 
saw the guns pointed at him; they were but ten or twelve 
paces off. Gaining the woods, he ran into them ; then turn- 
ed and came back in rear of the garden, where he stopped 
and stood until he heard the crowd leave his premises. 
They took his buggy away with them. 

When they were gone, he sent a message to his brother, 
requesting him to go to town and gather up a force to meet 
and arrest them. His brother went to Atlanta and commu- 
nicated with Mr. Jones, the city Marshal. Jones, with two 
Policemen, some time after ten or eleven o’clock the same 
night, moved out on the Peachtree road. About two anda 
half miles from the city they encountered a sentinel posted 
not far from a large fireina lane. The sentinel challanged; 
explanations followed, and Jones passed on to the fire. Be- 
fore the fire lay a wounded man, shot in the bowels, and 
apparently in great pain.: With him was a party of proba- 
bly ten or fifteen men, having guns and the accoutrements of 
soldiers. One of these was Lieutenant Caldwell. A buggy, 
also, was there. 

+ <A conversation ensued, in which the party gave the follow- 
ing account of themselves and their proceedings : They said 
they belonged to Col. Lee’s Battalion ; that Lieutenant Cald- 
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walt’ was in command, and that they were on wlden Caleual 
Lee’s orders, for the purpose of hunting up deserters and 
robbers in the country ; that at a house on the other side of 
Peachtree Creek they called for water, not knowing who 
lived there, and asked the man to come out, and he would 
not; that they suspected something wrong—thought him a 
deserter, and tried to arrest him; that they told him they 
wanted him to open the door, ond he did not; that they 
tried to get in at the window, and he shot, wounding the 
man then lying there by the fire. They said the name of 
the wounded man was Knight; that they had brought him 
that far ina buggy; that he was suffering so much they 
could not take him further, and that they had sent for an 
ambulanee. They stated, also, that a Surgeon had been to 
see him. 

While Jones remained with them, which was fifteen min- 
utes, or more, an ambulance arrived, and the wounded per- 
son was put into it and sent off toa hospital. After this, 
orders were given among the others to get up their knap- 
sacks and start, some one saying that Col. Lee had ordered 
them to be out two days. Jones advised them to return to 
camp, and said he would make it right with Col. Lee. He 
told them they had fired into a man’s house, and probably 
killed some of his family ; that the settlement was excited, 
and they would be fired upon if they went back; that they 
had acted imprudently, and that he had been sent for to 
arrest them. To the remark that they had acted impru- 
dently, they answered that they were acting under Colonel 
Lee’s orders. They agreed, however, to return to camp, and 
went off in that direction. 

Two or three days subsequently, Jones, then acting as a 
constable, upon a warrant charging them with this offence, 
arrested all the defendants in this indictment, or thirteen 
men answering to the same surnames, and explained to them 
for what the arrest was made. They gave him their names, 
and all admitted that they were present at the time and place of 
the alleged riot, and all but three said they fired. They said, 
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moreover, that they were obeying their superior officers, and 
could not be hurt for it; that they were doing only what 
they thought their duty; that the man fired on them and 
escaped from the house; that they did not know who he 
was, but thought he was a deserter, and that Knight was 
shot. Three of them said that they, themselves, did not 
shoot. 

By actual recognition at the trial, Jones identified two of 
the defendants, Caldwell and another, as persons seen by 
him at the fire on Peachtree road; the rest on trial he could 
not recognize as having been there, but seven of them he did 
recognize as persons whom he took before the magistrate, 
He was not personally acquainted with any of them. When 
before the Magistrate he heard them say that Knight was 
dead. 

setween the given names of the defendants, as set out in 
the indictment, and those furnished to Jones by the parties 
whom he arrested, were the following discrepancies : 

Indietment.—William A., James M., James M., William P. 

Furnished to Jones—W. JK. Jeff. W. T. 

In their surnames there was no discrepancy. 

This, in substance, was the case which the Jury had before 
them. It rested on the testimony of Collier and Jones, 


introduced by the State; and of Maj. Lee, Adjutant Wright, | 


and Captain Hargraves, introduced by the defendants. 
Wright was Major Lee’s acting Adjutant, and Hargraves 
was Captain of the Company to which the defendants be- 
longed. The written order, also, which has been described 


above, was produced and read in evidence by the defendants. | 


T. W. J. Wat, for plaintiff in error. 


N. J. Hamaonn, Solicitor General, for the State. 
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By the Court.—Jenxins, J. delivering the opinion. 


Two only of the questions, presented by the Bill of Ex- 
ceptions, were insisted on at the hearing before this Court. 

[1.] The first point to be considered, is whether the defen- 
dants in the Court below were, or were not entitled, upon 
their mere motion, (without special cause assigned,) as ¢ 
matter of right, to sever on their trial; or whether the sev- 
erance was a matter in the discretion of the Court. There 
can be no doubt that by the Common Law the privilege 
rested upon the discretion of the Court. In the case of the 
U.S. vs. Marchant & Colson, 12th Wheaton 480, this sub- 
ject was fully discussed, and the authorities reviewed by 
Mr. Justice Story: the conclusion of the Court, being that 
“where two or more persons are jointly charged in the 
same indictment, with a capital offence, they have not a 
right, by law, to be tried separately, without the consent of 
the prosecutor; but such separate trial is a matter to be 
allowed, in the discretion of the Court.” To the same effect 
is the decision of the Supreme Court of the State of New 
York, in the case of Zhe People vs. Vermilyea, Tth Cowan's 
Reports, 138, 140, 388. Authorities might be multiplied. 

The question, then, is resolved into this, whether or nut 
the Common Law rule on this subject has been changed by 
any statute of Georgia. The only section of the Code (now 
of force) which touches the question, is the 4574th, as fol- 
lows: “Where two or more defendants shall be jointly 
indicted for any offence, any one defendant may be tried 
separately,” &c. The remainder of the section applies only 
to cases wherein the offence charged requires the joint action 
of two or more persons, and simply enacts “ that the acquit- 
tal or conviction of one shall not operate as the acquittal or 
conviction of any of the others.” 

According to all known practice and right reason, where 
acase is called for ‘trial, in which two or more are jointly 
charged, and all parties announce themselves ready for trial, 
without special motion as to the order of proceeding, all of 
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the parties charged would be placed on trial. By the Com- 
mon Law, however, and by the section of our Code above 
quoted, there may be a departure from this course. But 
how shall it be determined whether there shall or shall not 
be a departure? We have seen that at Common Law, that 
rested in the sound discretion of the Court. 

Is there any indication in the phraseology of this section, 
that the Legislature intended to introduce a new rule? We 
can see none, unless the word may is to be construed as shall, 
If this be the right construction, the consequence would be, 
that under no circumstances can persons jointly charged be 
jointly tried, for there is no limitation or qualification super- 
added. The separate trial of any one would not depend 
upon his desire, or demand, nor yet upon any special circum- 
stances in his case; nor, indeed, upon the willingness of the 
Court to gratify his desire, but upon an arbitrary rule of 
law. He is one of several jointly charged with crime, and 
if may, in this section, means shall, he must be tried sepa- 
rately, a concurrent desire for a joint trial by the Court, by 
the State’s counsel, and by the defendants, to the contrary 
notwithstanding. 

But it may be said, thisis astrained construction ; that the 
reasonable construction is, that any one desiring it—any one 
so electing—shall be tried separately. The reply is, that this 
goes to the extent of not only varying the ordinary signifi- 
cation of a word, but of interpolating other words. They 
who would construe “may” as “shall,” and at the same 
time escape the dilemma of abolishing altogether joint trials, 
in joint indictments, assume that the Legislature (although 
they used no words of limitation) intended to restrict that 
provision to cases of joint indictment, wherein some one or 
more defendants demanded a severance. They interpret the 
Legislature as saying, the Court shall try any party jointly 
charged with others, separately, in the discretion of that 
party. Forced to admit discretion abiding in some breast, 
they claim it for the accused. Our view is, that if the law 
give a discretion, to do or not to do, a particular thing, in 
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the trial of a cause in court, without specifying by whom it 
is to be exercised, the Judge, who is the expounder of the 
law, and the controlling power, is, by general intendment, the 


depositary of that discretion. 

But a reference to past legislation will throw light upon 
the subject: 

The 50th section, 14th Div. of the Penal Code of 1833, 

Cobb’s Digest 841) is in these words: “ When two or more 

defendants shall be jointly indicted for any offence, any one 
defendant may be tried separately, except such offences as 
require the action and concurrence of two or more to con- 
stitute the crime, and in such cases the defendants shall be 
tried jointly.” 

By an act passed March 5th, 1856, amendatory of this 
section, it was enacted, “ When two or more persons shall 
be jointly indicted for an offence, the commission of which 
requires the joint action or concurrence of two or more per- 
sons, any one of such persons, or more than one, may be put 
on trial without putting the other defendants on trial, at the 
same time; and the acquittal or conviction of any one, or 
more, of said defendants, shall not operate as an acquittal of 
any of the other defendants not put upon trial, but they 
shall be subject to be tried in the same manner as the other 
defendants.” 

Then comes the 4574th section of the Code, which super. 
cedes both the others, in these words: “ When two or more 
defendants shall be jointly indicted for any offence, any one 
defendant may be tried separately; and if the offence be 
such as requires the joint action or concurrence of two or 
more persons, the acquittal or conviction of one shall not 
operate as an acquittal or conviction of any of the others 
not tried, but they shall be subject to be tried in the same 
manner.” 

Now, these several enactments are all in part materia, 
and it is very evident that it was intended to incorporate 
into the new Code the other two enactments; or, in other 
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words, to retain the 50th section, 14th Div. of the Penal 
Code of 1833, as amended by the act of 1856. 

The first clause of the section in the new Code is identical] 
with that in the section of the Penal Code of 1833, and it is 
precisely there that the word “may” occurs. But in the 
latter clause of the 50th section, 14th Div. of the Code of 
1833, the word “shall” oecurs—“the defendants shall be 
tried jointly.” We think it abundantly clear that “ may,” in 
the first clause, is not used synonymously with “ shall,” in 
the last clause. “ Afay” is permissive, reposing discretion 
somewhere; “ shall” is peremptory, precluding all disere- 
‘tion. <As already remarked, the Court must be recognized 
as the depositary of the discretion given. We do not say it 
is an unbridled, uncontrollable discretion ; but where sever- 
ance is demanded asa right, unsupported by cause shown, 
and refused, we are wholly indisposed to interfere with the 
exercise of the discretion. 

[2.] But it is alleged that the Court erred in refusing a 
new trial, on the ground that the verdict is contrary to the 
evidence. What isthe nature of the offence charged? “If 
any two or more persons, either with or without a common 
cause of quarrel, do an unlawful act of violence, or any 
other act ina violent and tumultuous manner, such persons 
so offending shall be guilty of a riot.” Sec. 4400, Code ot 
Georgia. The evidence is that the defendants were mem- 
bers of a military organization, assigned to the special duty 
of seeking for and arresting deserters from the army, and 
having their headquarters near Atlanta. Some of the neigh- 
bors of the prosecutor, residing a few miles from Atlanta, noti- 
fied the commander of this force that there was in the neigh- 
borhood a band of lawless, desperate men, (believed to be de- 
serters,) who were committing depredations upon the citizens. 
Thereupon, the commander issued written instructions to 
Lieut. Caldwell to detail twelve picked mer, and proceed to the 
neighborhood designated, and arrest such men as were com: 
plained of, at the hazard of their lives. “The order enjoined 
upon him to be prompt and prudent, and after crossing 
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Peachtree Creek to inquire at every house, where information 
might be obtained touching the whereabouts of the characters 
he was in quest of.” 

The defence in the Court below was placed partly on the 
round that this order, under which they assembled and 
proceeded to act, saved them from the pains and penalties of 
ariot, notwithstanding any subsequent violent and unlawful 
conduct; but, upon better consideration, that line of defence 
has been abandoned in this Court. Thus authorized and 
instructed, let us see how they deported themselves. The 
house of the prosecutor was the first at which they called, 
arriving there after night, when the inmates were about 
retiring to rest. They first sought admittance on the ples 
of wanting water, which was furnished them by a servant, 
without being permitted to enter. They then peremptorily 
demanded admittance, which was refused, and they requested 
togoaway. Did they state who they were, and under what 
authority, and for what purpose they came? Did they 
“inquire touching the whereabouts of the persons they were 
in search of?” Were they “ prudent?” The evidence fur- 
nishes a negative answer to each of these questions. They 
sought to open a window by force, declaring they “ would 
comein, or knock out every damned door and window in the 
house.” Accordingly, they called for an axe and actually 
broke a window, shivering the glass and sash. One of them 
then proceeded to enter the broken window, and was shot 
by the prosecutor in the act. They then fired several guns 
into the house, some of the balls entering the bedding, some 
passing over the heads of the children in their hiding place, 
and others flying all around the prosecutor, but, providen- 
tially, not inflicting even a wound upon the unoffending party 
thus lawlessly assailed. In short, the whole conduct and 
bearing of these men was precisely what might have been 
expected of the deserters, marauders, and burglars, whom 
they were sent to arrest, and doubtless caused them to be 
mistaken for that desperate and dreaded band of felons. 

Did Collier iueur the guilt and penalty of murder, or even 
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of manslaughter, by killing Knight, who was entering the 
window immediately upon breaking it? Why not? Because 
the person killed was violently and unlawfully entering his 
dwelling. This is a fair test. The evidence, indeed, screens 
them from the guilt and penalty of burglary, because it 
raises no presumption of intention to commit a felony after 
entrance; but it stamps their whole conduct with the char. 
acter of aggravated riot. So far is the verdict from being 
contrary to the evidence, that evidence would have shamed 
a jury returning any other verdict. 

The judgment below is aflirmed. 


L. D. Rogers, plaintiff in error, vs. Raprorp C. Ruopes, sub- 
enrolling officer, defendant in error. 


[1.] The General Military act of Congress, approved February 17th, 1864, vacates and 
revokes all prior certificates of disability granted by any surgeon or medical board. 
[2.] The examination of a conscript, by a medical buard assigued to duty in his congres- 

sional district, is not invalid, because had out of the county of his residence. 


Llabeas Corpus in Warren Superior Court. Decided by 
Judge Reese. October Term, 1864. 


The writ of habeas corpus in this case was issued by his 
honor, Judge Reese, on the application of the plaintiff in 
error, on the 16th of September, 1864, and was heard and 
decided at the next term of Warren Superior Court in Octo- 
ber following. 

The question made, was as to the liability of the applicant 
to military service in the armies of the Confederate States. 
He claimed exemption by reason of physical disability, and 
for support of his claim, relied upon three several certificates, 
one of them dated Augusta, Ga., Dec. 4th, 1862, declaring him 
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unfit for military duty, and signed “ Lewis D. Forp, surgeon 
p. A. C. S.;” another dated ‘“ Warrenton, Ga., March 5th, 
1863, which declared him incapable of performing the duties 
of asoldier,” and was signed “ G. B. Powert, surgeon ;” and 
the third dated ‘“‘ Warrenton, Oct. 5th, 1863, declaring him 
exempt from military duty on account of chronic nephritis ; 
that the disability was permanent; and that he should not 
be liable to further examination unless specially ordered by 
the examining board.” This last certificate was signed by 
three surgeons, constituting the whole board of examination, 
and the approval of the enrolling officer of the 5th congres- 
sional district was indorsed upon it. 

The sub-enrolling officer, respondent in the writ and de- 
fendant in error here, admitted in his return the genuineness 
of these certificates, but set up the act of Congress, approved 
Feb. 17th, 1864, as terminating their effect. The return 
also set up a subsequent examination of the applicant by the 
medical board of the 5th congressional district, had at Au- 
gusta, on the 10th of September, 1864, the result of which 
was, as the return alleged, his acceptance for full field duty. 
It stated further, that at the time of this examination he 
had filed an application for exemption as an agriculturalist, 
and that the same was subsequently disapproved. 

At the hearing, the applicant introduced the sub-enrolling 
officer, himself, as a witness, who testified that the applicant 
was examined last in Augusta by the board of surgeons, and 
found subject for field duty; that he did not appear before 
the last board in Warren county in July, 1864, because 
witness told him that it was not necessary, as he was apply- 
ing for a detail as a farmer; that he was examined in Au- 
gusta to see if he was fit for service, and the detail was 
refused on account of the decision of the board; that after 
the application reached Augusta it was sent back to Warren, 
with an order to report there for examination; that the ap- 
plicant was then ordered by witness to Augusta, where he 
was examined and found fit for field duty, and his detail was 
refused. 
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This, together with the certificates above described, was 
all the evidence in the case. 

The Court remanded the applicant to the custody of the 
sub-enrolling officer; and this decision was excepted to as 
erroneous: Ist, in holding that the certificates did not ex- 
empt the applicant; and 2d,-in holding the examination at 
Augusta valid. 

The argument in this Court was confined to the inquiry, 
whether the general military act of Congress of February 
L7th, 1864, revoked all prior exemptions for disability ; and 
whether, if it did, a subsequent examination by the board of 
surgeons, not had in the county of the conscript’s residence, 
was valid. 


Porrie, for plaintiff in error. 
I’, I. Mirier, for defendant. 
Lumpkin, C. J. 


[1.] There are two questions made in this record. First, 
under the military bill of 17th February, 1864, can a citizen be 
re-examined for service who has once, or even thrice, before 
been discharged by a medical board for physical disability! 

It is claimed that the setting aside of all previous exemp- 
tions does not apply to this class. The act itself clearly 
negatives this idea: “ All white men between the ages of 17 
and 50 are declared to be in the Confederate service during 
the war.” Then the fourth section provides ‘“ that no per 
son shall be relieved from the operation of this act by reason 
of having been heretofore discharged from the army, where 
no disability now exists,” showing that they not only have to 
submit to another examination, but to be accepted if the 
disability no longer exists; and the board were to be the 
judges of that. Moreover, if not found fit for field duty, 
they might be.taken for light duty. Vo constitutional objec 
tion has been raised upon this point. 
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[2.] But 2d, it is said that Rogers was examined by the 
Board in Richmond, instead of Warren county, the residence 
of the petitioner. But what of that? Both counties are in 
the 5th congressional district. The same physicians acted 
in each. It is said the local physician was probably better 
acquainted with his system, &c. Congress has wisely de- 
termined to exclude these local physicians from being on the 
board. Who has known a family physician to subject his pa- 
tient to the service ? 

Mr. Rogers did not appear in answer to the summons 
in Warren, and when he failed to obtain his detail from 
the supervisor’s board at Augusta, he was ordered for enrol- 
ment there, and he was brought before the medical board at 
Augusta. He can take no advantage by this objection. 

Judgment of the Circuit Judge affirmed. 


Toomas J. Anrorp, plaintiff in error, vs.) Wm. A Irwin, 
defendant in error. 


The fact that one is charged with a crime for which he has given bond with security for 
appearance at Court to answer the same, does not protect such person from the per- 
formance of military service whenever required. His absence from Court on this 
account is a legal excuse for the non-appearance. 


Habeas Corpus. Decided by Judge Hoox. At Chambers. 
September, 1864. 


Alford, the plaintiff in error, was under bond for his ap- 
pearance at Washington Superior Court, to answer to an 
indictment for murder, then pending against him in that 
Court. While at large on the bond, that is, being neither 
in prison nor in the actual custody of his bail, he was arrested 
by Col. Irwin, the defendant in error, by virtue of an 
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order issued by his excellency, the Governor, commanding 
his arrest and removal to the front, for the performance of 
militia duty. The State was at that time invaded, and the 
militia had been called out for her defence. 

Alford, being thus in custody, sued out a writ of habeas 
corpus for his discharge. The writ was issued by Judge 
Hook on the 10th September, 1864, and was returned and 
heard on the 18th of the same month. His Honor decided 
that Alford, notwithstanding the bond and his obligations 
and status under it, was liable to serve in the militia, and 
he remanded him accordingly. 

This decision was brought to the Supreme Court for 
review. 


McKintey, for plaintiff in error. 
No appearance for the defendant. 
Lyon, J. 


Is the fact, that one is charged with a felony, or other 
crime, to answer which, he has given bond with security for 
his appearance at Court, a protection to such person or his 
bail, against the demands of the Government upon him to 
perform military service? We hold that it is not. Itisa 
question, alone, for the Government to determine, whether 
it is most important to the public interest that such person 
should go into the service for the defence of the country, or 
remain at home to answer the charge. The Government 
having determined to put him into the service in performance | 
of a duty that he, in common with other citizens, owes to the 
country, it does not lie in his mouth to say that by reason of 
his being charged with a crime, to answer which he has 
given his bond, he is not liable. Neither has his bail the 
right to his custody against the claims of the Government 
for the performance of military duty, although they do pos ] 
sess the right to his custody as against himself, for the reason, 
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that if, in consequence of the performance of this military 
service imposed on the principal by the Government, he is 
unable, or should fail to appear at Court in performance of 
the condition of the bond, that is an ample reply or defence 
to an attempted forfeiture. It is a legal exense for the non- 
appearance. 

“The bail to the action are excused from the performance 
of the condition of the recognizance by the act of God, or by 
act of daw, as, by his, (the principal) being under sentence 
of transportation, or impressed into the King’s service.”—1 
Tidd. Pr. 289. “If a party contract to do any thing, he 
shall be bound to the performance of his contract, if ya 
the nature of that contract it is capable of being performed, 
and legally may be performed; but when the policy of the 
State intervenes and prevents the performance of the contract, 
the party will be excused.”—7Zoutong vs. Hubbard, 3d Bos. 
and Pul. 301. Brewster vs. Kitchen, 1 Ld. Ray. 321. 
French vs. Shirley, 1 Doug. 45. Harrington vs. Dennis, 13 
Mass. 93. Reed vs. Hoskins, 82 F.C. L. 979. Bayley 
vs, Fettiplace, 7 Mass. 325. Melville vs. De Wolf, 82 F.C. 
842. 


Tuomas Barber, plaintiff in error, vs. Wa. A. Irwsy, defen- 
dant in error. 
E. T. Joyus, plaintiff in error, vs. Narsanten F. Mercer, 
defendant in error. 


E. T. Jones, plaintiff in error, vs. Issac B. Brinson, defen- 
dant in error. 


Isaac Dennis and others, plaintiff in error, vs. Wituis B. 
Scorr, defendant in error. 
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E. T. Jonxs, plaintiff in error, vs. Wa. Warren, defendant 

in error. 

|1.] The judgment of this Court, in the case of Jeffers vs. Fair, Milledgeville Term, 
November, 1862, considered, and the constitutionality of the enrolling acts of the Con- 
federate Congress re-aflirmed. 

{2.] Persons exempted from service under the 4th specification, in the 10th section of 
the act of the Confederate Congress, approved 17th February, 1864, entitled, ‘An Act to 
organize forces to serve during the war,” are liable to service in the militia, upon the 
call of the Governor of Georgia. 


Decisions on /Zabeas Corpus, by Judges Hoox, Ricuarp H. 
Crark, and Locuranr. At Chambers. July, September, 


and October, 1864. 


These tive cases involved the same legal principles, and 
were argued together in the Supreme Court. They arose 
upon writs of 7/abeas Corpus, sued out by persons held for 
militia duty, against the officers having them in custody. 
The question was as to the liability of the relators to militia 
service. Their claim to exemption rested upon the ground 
that they were persons embraced within the act of Congress 
of February 17th, 1864, entitled, “ An Act to organize forces 
to serve during the war;” and that, in terms of that act, 
they had been, some of them, exempted, and others detailed 
by the Government of the Confederate States, for agricul- 
tural purposes, which exemptions and details were for the 
term of twelve months, and not yet expired. 

In every case, the evidence adduced at the hearing estab- 
lished fully the matters of fact alleged ; and the matter of 
law was decided by Judges Hook and Lochrane against the 
relators, and by Judge Clark in their favor. The cases deter- 
mined by the first two were brought here by the relators; 
those decided by the last were brought up by the militia 
officers. 

A particular statement of the facts of cach case is now 
presented severally : 

The case of Barber vs. Lrwin was as follows: The relator, 
Barber, was within 18 and 45 years of age, and on the 6th 
of August, 1864, was exempted from Confederate service by 
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the ‘Confeder nin States District Court iow the Southern Dis- 
trict of Georgia, upon filing his bond according to the act 
of Congress above mentioned. Being arrested “by Colonel 
Irwin, under and by virtue of a proclamation of His Excel- 
lency, the Governor, requiring all exempts and dda men 
from the Confederate service to be sent forward to the front 
at Atlanta, he sued out a writ of //abeas Corpus on the 1st 
of September, 1864, for his discharge. At the hearing, 
Judge Hook refused to discharge him. 

The case of Jones vs. Mercer was as follows: The relator, 
Mercer, was the overseer on the plantation in Dougherty 
county, of Col. M. Ilill, of North Carolina, and had been 
for several years past. There being on the plantation over 
fifteen able bodied male hands, his employer applied to the 
proper authority, and procured his exemption as an overseer 
for twelve months, (not yet expired) under the act of Con- 
gress above referred to. Ile was thus exempted as a bonded 
overseer, and had delivered, during the year, a considerable 
quantity of produce to the Commissary. Ie was still the 
overseer on the plantation, and was in all respects complying 
with the bond. It appeared that he was a member of Com- 
pany I, 10th Regiment Georgia militia; that theregiment was 
in the military service of the State; that he had not been in ser- 
vicein Atlanta, but had reported at Macon; that he was absent 
from his command on a furlough, which had expired, and 
that for this reason Lieut. Colonel Jones, acting under special 
orders from His Excellency, the Governor, had him under 
arrest. To free himself from that arrest, he applied for and 
obtained a writ of /abeas Corpus, which Judge Clark, at 
the hearing, adjudicated in his favor, and discharged him. 

The case of Jones vs. Brinson was as follows: Brinson, 
the relator, being between 15 and 45 years of age, and an 
enrolled conscript, was, in March, 1864, at the instance of 


Matthew Brinson’s executors, and under the same act of 


Congress, exempted for twelve months, as an overseer upon 
the plantation of their testator’s minor children. The five 
hundred dollars had been paid, and the relator, during the 
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year, except when absent in the summer with the militia at 
Atlanta, had been superintending the plantation, and was 
still so engaged. Like the relator in the preceding case, he 
was a member of Company I, 10th Regiment Georgia 
militia, @® was abserit on an expired furlough. Upon his 
arrest for that cause, by Lieut. Colonel Jones, acting under 
special orders from the Governor, he sued out a writ of 
Habeas Corpus before Judge Clark, who, on the return of 
the writ, ordered his discharge. 

The case of Sones vs. Warren was as follows: The relator, 
Warren, was a conscript between 18 and 45 years of age, 
and had been exempted for twelve months, (not yet expired) 
under the act of Congress, as the overseer of Mrs. A. Jones, 
a feme sole, and of Wm. M Jones, a soldier in service. The 
five hundred dollars had been paid, agreeably to the act. 
His Honor, Judge Clark, upon these facts, held him exempt 
from militia duty, and ordered his discharge. 

Finally, the case of Dennis and others vs. Scott was as fol- 
lows: Dennis and _ his co-relators had all been enrolled in 
the military service of the Confederate States: eight of them 
had been exempted for twelve months, “for agricultural pur- 
poses,” and two of them detailed. The period of their 
exemptions and details had not expired. Captain Scott, in 
aiding, under orders, to organize the militia of Crawford 
county according to the proclamation of His Excellency, 
the Governor, assumed control over these parties as persons 
liable to militia service. They, alleging that they were not 
liable, applied to Judge Lochrane for writs of /Jabeas 
Corpus, which were issued on the 25th of July, 1864, and at 
the return of the same, His Honor held the relators subject 
to the service demanded, and restored them to the custody 
of the officer. 


Pox and Hatt, for the relators. 


Branuam, Toomps, and Linton Srepnens, for the militia 
officers. 












































ia at 
was 
», he 
rgia 
| his 
ider 
t of 
n of 


itor, 
age, 
red) 
nes, 
The 
act. 
mpt 


 fol- 
d in 
hem 
pur- 
heir 
t, in 
ford 
ncy, 
sons 
not 
beas 
id at 
yject 
tody 


litia 











MILLEDGEVILLE, NOV. TERM, 1864. 31 





Barber vs. Irwin, etc. 





By the Couwrt.—Jenxins, J. delivering the opinion. 


The subject for consideration in these cases, is the liability 

* to service in the militia of Georgia, uuder laws of the State, 

of men who had, by the Confederate authorities, been exemp- 

ted from service in the National Provisional army as agri- 

culturalists, or had been detailed from it for agricultural 
pursuits. 

Some of the Counsel who maintained their liability, based 


their arguments chiefly upon the unconstitutionality of 


those acts of the Confederate Congress providing for the 
compulsory enrollment of citizens as soldiers for three years, 
or during the war. That point we adjudicated two years 
since, in the case of Jeffers vs. Fair, but, as under the present 
law we are permitted to review and reverse previous deci- 
sions, we have given respectful consideration to arguments 
presented by gentlemen of high position and eminent ability. 

We might content ourselves with the statement, that our 
confidence in the correctness of our ruling in Jeffers vs. 
Fair, is unshaken ; and, indeed, to avoid unnecessary repeti- 
tion, we must, for the argument in chief, refer to that case, 
without retraction or qualification of any position therein 
taken. There are, however, a few points urged in the argu- 
ment of this case, with great earnestness, upon which we 
deem it proper to comment. 

I vegret that neither of those gentlemen furnished to the 
Court a brief of his argument ; and, if, from misunderstand- 
ing at the time, or from imperfect recollection, I should fail 
to state their positions with fullness or accuracy, I trust the 
absence of this valuable aid will excuse the failure. 

[1.] The Constitution makes it the duty of the Confederate 
States to “ protect each of the States against invasion.” 

To do this, they must have the ability to place an ade- 
quate military force in the field. Hence, power was given 
to the Congress, by one clause, “to raise armies ;” by 
another, “to provide and maintain a navy ;” and by athird, 
“to provide for calling forth the militia, to execute the laws 
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of the Confederate States, suppress insurrections, and repel 
invasions.” For the purposes of the argument, the naval 
provision may be left out of view. The other two, which 
apply to land forces, must be held separate and independent 
grants. It cannot be successfully argued(and I believe has not 
been urged in this discussion) that they are only parts of 
one, and that armies can only be raised by calling forth the 
militia. 

The position here assumed, which we first consider, is that 
armies can be raised in no way but by voluntary enlistment, 
and that if a larger force be at any time needed than can be 
thus obtained, recourse must be had to the militia, the power 
to call forth which is the larger grant of the two. In Jeffers 
vs. Fair we presented the view, that as to the means of exe- 
cuting it, the constitution does not limit the power to raise 
armies, and that to confine the Congress to the acceptance 
of volunteers would bean interpolation. From this obvious 
consequence of considering the clause per se, the learned 
counsel seck to eseape by pressing into the service a clause 
of the next succeeding section, viz: the 15th, of the 9th see. 
Ist Art. It is as follows: “ The right of the people, to be 
secure in their persons, houses, papers, and eftects, against 
unreasonable searches and seizures, shall not be violated; 
and no warrant shall issue, but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing 
the place to be searched, and the persons, or things to be 
seized.” By no means admitting that there is any legitimate 
connection between the two clauses, or that the one was in- 
tended as a limitation upon the other, we proceed to show 
that the policy of the enrolling acts is not at all in conflict 
with the clause last cited. The idea is, that a man cannot 
be forced into the army without a seizure of his person, 
and that this seizure would be unreasonable—without war- 
rant, based upon probable cause, supported by oath or affir- 
mation—and therefore unconstitutional. It will be conceded 
that the well-being of society, and the daily operations of 
the Government, impose upon the citizen certain public 
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duties, which, if not performed upon requisition, must be 
enforced. To illustrate: Jurors, under our system, are 
necessary agents in the construction of Courts for the trial 
of causes, civil and criminal. Confederate District Courts 
must have jurors, and are authorized to summon them from 
all parts of their several districts. Jurors are thus some- 
times required to leave their homes and their business, travel 
hundreds of miles, and remain for days or weeks. This is 
often grievously inconvenient, but must be endured ; because 
the public good requires it. Ifa juror, without sufficient 
cause, fail to obey the summons, he may be attached for con- 
tempt ; i. e., his person may be seized and brought before the _ 
Court. This seizure is not regarded as unreasonable or un- 
constitutional, because it resulted from his refusal or failure 
to perform a public duty.> But this is not the only duty in- 
cumbent upon the citizen. Publicists lay it down as a prin- 
ciple upon which all social organization rests, that each one 
owes to all of his associates the duty of defending them 
against external dangers. Without this, there can be neither 
government nor society. It is, then, an obligation older 
than any written constitution. Those clauses of the Confede- 
rate constitution which authorize the raising of armies and 
calling forth of the militia do not create: they but recognise 
the obligation and provide for its enforcement. The Con- 
gress, exercising one of these powers, enacts a law, that all 
men between certain ages, capable of bearing arms, be 
enrolled for service in the army for a limited time, and they 
are directed to report for duty at a specified time and place, 
just as a juror is required to report himself for a different 
duty. The person of neither, obeying the call, is seized ; 
neither is imprisoned or manacled ; the one has the freedom 
of the court, the other of the camp; each one is only so far 
restrained as the performance of the duty enjoined requires. 
But if the citizen, enrolled and summoned to the camp, refuse 
to obey the call, shall he ve allowed, thus easily, to throw 
off the burthen of a public duty? If not, the only alterna- 


tive, as in the case of the refractory juror, is arrest and con- 
5 
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veynnce to the place appointed. Such seizure is as “*eq- 
sonable” and proper in one case as the other. They both 
rest upon the same principle, the obligation of public duty, 
and the necessity of enforcing it. The clause relied upon 
was intended as a security to private right; the argument 
wrests it, to giving immunity from public duty. It is no 
more a limitation upon the power to “raise armies” than 
upon that to call forth the militia. Let the two propositions 
be placed side by side. That of the counsel is, Congress has 
power to raise armies: armies are constituted of men, and 
the only men over whom it has any power are the citizens 
_ of the Confederate States; but Congress can only place them 

in the army as volunteers—cannot force them into it, be- 
cause another clause of the constitution declares that their 
persons shall be free from unreasonable service. The other 
proposition would read thus: Congress may call forth 
the militia to repel invasion, but unless they choose to 
come, Congress cannot force them, because elsewhere the 
constitution declares that the persons of the people shall be 
free from unreasonable seizure, and the militia are the 
people. 

If, under the provisions of an enrolling act, any citizen be 
really subject to military duty, that act puts him into the 
army. The general orders and regulations of the War De- 
partment, issued to carry the law into effect, appoint hima 
time and place of rendezvous, and assign him a position in the 
army. By them, as well as by the law, he must govern 
himself. If he set all these at defiance, he becomes subject 
to military arrest, and can no more take shelter under the 
clause of the constitution, relative to unreasonable seizures, 
than can a deserter from the army. He is subject to military 
law and military process. There needs no warrant from a 
civil magistrate, founded upon oath or affirmation, to arrest 
him for dereliction of military duty. If it be attempted to 
force one into the service, not subject by the terms of the act, 
he has his remedy by appealing to Courts of law. It is 
manifest that if the scope and operation, claimed for it, be 
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given to this clause, there can be neither army nor militia 
effective for defense of the country. We, therefore, cannot 
accept it as an express limitation of the general power to 
raise armies. 

It will scarcely be questioned that an army already raised, 
by whatever process, would be the primary instrument of 
defence. Ifit be present at any invaded point, and adequate 
to repel invasion, no sane man would think of calling forth 
the militia. But if it chance not to be sufficiently near, or 
not sufficiently strong to meet a sudden or a great emergency, 
an appropriate occasion for bringing the militia into the field 
will have occurred. 

But there is another reason for supposing that the framers 
of the constitution regarded the army of the Confederate 
States as the chief instrumentality whereby the strength of 
the nation should be exercised, and of course intended to 
make that grant of power large in proportion to its impor- 
tance. Stern necessity sometimes compels nations, the most 
just and pacific in their policy, into aggressive wars. How 
is such a war to be prosecuted? Not by calling forth the 
militia, because forbidden by express limitations of that pow- 
er. They may be called out to execute the laws of the Con- 
federate States but these are not to be executed on foreign 
soil; to suppress insurrections, but they can exist only with- 
in our own borders; to repel invasions, but the object would 
then be to make, not to repel an invasion. So far as land 
forces are concerned, the regular army of the Confederate 
States would be the sole reliance in such a war. 

But the opposite view, viz: that the militia were intended 
as the chief reliance in war, and the power to use them, the 
larger grant, is sought to be established inferentially. It is 
said, that throughout the constitution, the rights of the 
States and of individuals are carefully guarded against en- 
croachments of the common agent—that the Confederate 
Government is hedged in on all sides with limftations—and 
then, we are asked, if the power over the militia be not the 
larger of the two in question, the main reliance, why in such 
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a constitution, is it carefully limited and guarded, whilst the 
other is given without limitation? We confess ourselves in- 
sensible to the force of thislogic. Viewing it as a question of 
constitutional law, we had supposed that the very limitations, 
so confidently. put forward as evidences of its superiority, 
made it a lesser power than its competitor, which is unlimi- 
ted as to the means of executing it, or the purposes for 
which it may be used. It was certainly in the discretion of 


the framers of the constitution to give the preponderance to — 


esther ; and had they expressed the clauses thus: “ the Con- 
gress shall have power, jist, to raise armies by voluntary 
enlistment, and secondly, to call forth the militia,” thus im- 
posing limitations where they do not now exist, and omitting 
them where they do, we should have held that the second 
was the greater power. If asked for a reason, we should 
have replied, that limitations of power have a diminishing 
effect. The opposite theory is that they but prove its mag- 
nitude. Measured by this standard, had the Convention 
added to the militia clause, as it now stands, these words: 
*“ With the consent of the Executive of the State, whence they 
may be called,” it would have been the most stupendous 
power in the whole catalogue, because the most thoroughly 
limited. 

Another objection (of like nature) to our construction, is 
that the unlimited power to place in the army of the Con- 
federate States all citizens capable of bearing armes, is 
incompatible with the sovereignty of the several States— 
may be so exercised as to deprive them of the ability to en- 
force their police, or to execute the mandates of their courts, 
and, therefore, cannot be supposed to have been within the 
intention of the framers of the constitution. The reply is, 
that public exigencies, and especially military exigencies, re- 
quire that the Legislature be entrusted with ample powers. 
If the presumption, that no power susceptible of abuse could 
have been intended to be given, is to govern, in the construc- 
tion of the constitution, the palpable result is, that our gov- 
ernment is too weak to accomplish the ends for which it was 
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instituted. In the language of Gov. Troup, so understood, 
“it is the weakest and most contemptible Government on 
earth ; it is neither fit for war nor peace.” 

But, in the same argument, after premising, that beyond 
the raising of armies, by voluntary enlistment, the Congress 
had no recourse, save in calling out the militia, it was broadly 
admitted, that in this way, they might, to meet invasion, 
_ place i in actual military ntier* all men capable of bearing 
“arms, “even to the last man.” Now, this done, what he 
comes of the sovereignty of the States, so jealously guarded, 
in construing the other clause? Where would be their 
police force; where their Sherift’s posse cometatus ? Why 
is the presumption so vigorously wielded against one power 
allowed to slumber when the other is invoked? In this con- 
nection, it was suggested, that by our construction, the pow- 
er to raise armies may be exercised in times of peace as well 
as of war, and the consequent danger, both to the liberty of 
the citizen and the stability of our republican institutions, 
was vividly portrayed. 

These are certainly very grave questions, under a govern- 
ment of limited powers, in this age of the world. Taking 
into view, at the same time, the complicated nature of inter- 
national affairs, unavoidably imperiling the peace of nations, 
the vast armies employed in modern warfare, and the ten- 
dency to encroachment of political power in free govern- 
ments, we see clearly that a proper adjustment of the latter 
isa problem by no means easy of solution. But it is appa- 
rent that this is an appropriate subject for consideration in 
the formation of such governments. Ours is of very recent 
origin, and its framers not without the benefit of experience. 
It is our happiness to believe, that in theory, at least, they 
have solved the problem ; and if practical efficiency be not 
yet fully attained, it must be sought in amendment of the 
fundamental law. It may be safely affirmed, that there are 
powers (and prominent among them is that of war) which 
cannot be made sufficiently ample for probable contingen- 
cies, and yet so guarded, in the grant itself, as to avoid 
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possible abuses. As we understand it, the philosophy of our 
system is, to make the grant large enough to meet such con- 
tingencies, and to provide against abuse, in the structure of 
the government. Let us illustrate: we may suppose that 
the sages who framed our constitution, felt their utter in- 
competency to estimate the extent of preparation which it 
would be necessary for the Confederate Government, fifty 
years hence, to make, in peace, for war, or the numerical 


force that would be required in war, or the amount of reve ’ 


nue necessary to prosecute it. Hence, the breadth of power 
conferred in regard to the raising of armies and of revenue, 
But did they overlook the danger of its abuse? Did they 
leave it without checks and safe-guards? By no means, 
Where are these to be found? We answer, in the structure 
of the government. 1. The tenure of all offices is compara- 
tively short—of some employed in the exercise of these pow- 
ers, absolutely so. 2. They are entrusted not to one man, but 
to many. 3. These compose not one body, but two, acting 
separately, yet required to concur in the passage of laws. 
4, To constitute one of these bodies, each of those States, whose 
sovereignty, and even existence, are supposed to be endan- 
gered, appoints, through its Legislature, two of its own citi. 
zens, to serve foralimited term. 5. The other body;is more 
numerous, consisting of representatives from each State, par- 
taking of State pride and home influences, in common with 
their fellow citizens, among whom they reside, by whom 
they are chosen, and to whom they are bi-ennially held re 
sponsible. 6. Over the acts of these bodies, the Chief Ma- 
gistrate, elected by the whole people, (not as constituting one 
mass, but as organized into State sovereignties,) exercises 4 
veto power, which does not absolutely annul them, but com- 
pels their reconsideration, in the reflected light of his wisdom, 
and‘ their abandonment, or re-enactment, by two-thirds of 
each body. 7. Ina third department, the Judiciary, is re- 
posed the power of arresting the execution of unconstitutional 
laws, a salutary restraint, but one which should be applied 
with great circumspection. 
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The security thus afforded is both preventive and remedial 
of abuses. The responsibility of the representative to his 
constituents, and his community of interest with them, 
predispose him to act with caution and fidelity, and the al- 
ways recurring election is a potent corrective of his errors, 
whether of judgment or of purpose. Nothing is more abso- 
lutely certain than that the vast operations of government 
cannot be conducted without more or less of trust, of 


confidence. 


We have said that the theory is good, but, for the argu- 
ment, let us suppose that it has not been so perfected in prac- 
tice as to secure popular liberty and the rights of the States, 
andthat this discussion has developed imperfections in the sys- 
tem. What then? Shall the Courts undertake to remedy 
them by coupling together disconnected and independent 
clauses of the constitution, or by imposing limitations and 
restrictions, not found in the instrument, which they deem 
reasonable and proper, upon the presumption that they must, 
therefore, have been intended? Should the Judiciary arro- 
gate such reforming power, we apprehend there would, ere 
long, be heard a general out-cry for restrictions and limita- 
tions upon that department. Rather let the system be per- 
fected by amendment of the constitution, in the manner 
therein provided. 

(2.] But though the enrolling acts be constitutional, it 
by no means follows as a necessary consequence that the re- 
lators in these cases are exempt from active service in the 
militia, under the recent call of the Governor of Georgia. 
The question remains to be considered, are they in fact in the 
service, military or civil, of the Confederate States? If they 
be really in the army, or if they be officers or agents of that 
Government necessary to the performance of its constitu- 
tional functions, they are not subject to militia service in the 
field ; otherwise, they are. 

The relators claim exemption from duty under the fourth 
specification of the tenth section of the act of February 24th, 
1864, of the Congress, entitled “ An act to organize forces to 
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serve during the war.” That section provides, “That all 
laws granting exemptions from military service be, and the 
same are hereby repealed, and hereafter none shall be ex- 
empted except the following,” ete. Then follow sundry 
specifications of exemptions. Some of these relators are 
clearly within the first clause of the fourth specification, and 
the remainder as clearly within the second clause. But 
from what service does this tenth section exempt them? 
From the service exacted by that and other preceding en- 
rolling acts—from service in the army of the Confederate 
States, and from no other service. It has no reference what. 
ever to militia duty. There is nothing in the act to indicate 
an intention to exempt from the latter. If such an inten- 
tion had been clearly expressed, it must have failed from 
lack of power to grant it. In the matter of Fitzgerald and 
others at the last Macon term, a majorityiof this Court held, 
that there is in the Confederate constitution no delegation 
of power, express or implied, to grant individual citizens 
irrevocable exemption from military service. This proposi- 
tion was there applied to service in the army of the Confede- 
rate States, and a fortiori is it applicable to. militia service 
under the laws of a State. In no view, then, can the 10th 
section of that act avail the relators in this case. It is in- 
sisted, however, that they are within the conscript age, and 
subject to the military service of the Confederate States, and, 
therefore, beyond the reach of the State authorities. It may 
be very true, that under the 1st section of the act, considered 
per se, they are so; but we must look to the whole act and to 
the relation actually existing between them and the Con- 
federate Government. The record discloses the fact, that 
each of them has brought himself within the scope of the 10th 
section, and that the Government so recognises him. The 
effect of that section is to exempt from the liability which 
would otherwise have attached under the first. Construing 
the act so as to give effect to both sections, (which is the im- 
perative duty of the Court,) we are led to the conclusion, that 
the relators have a special exemption from a general liability; 
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that they are not in the army of the Confederate States, and 
that the performance by them of service with the State 
militia will in no way affect the military operations of the 
Confederate Government. An attempt has been made to 
distinguish between those of the relators who obtained ex- 
emption under the 1st clause of the 4th specification, 10th 
section, (commonly called bonded men,) and those exempted 
under the 2d clause, usually denominated detailed men. 
The former, it is said, never have been in the army, and 
are veritable exempts ; whilst the latter have been enrolled, 
perhaps have been actually inthe field. The only difference, 
we perceive, in the status of these classes, is in the man- 
ner in which exemptions are obtained. They are effected, 
in one case, by compliance with certain statutory regula- 
tions set forth in the first clause, and in the other ease, 
by an appeal to the discretion vested in the Secretary of 
War, under the direction of the President, by the 2d clause. 
The 10th section treats only of exemptions. In the 2d clause 
of the 4th specification, the language used, is “‘ exempt or de- 
tail,” and “exemptions or details,” evidently employing the 
words as synonymous. And in the proviso, all such are re- 
ferred to under the general designation, “exemptions.” The 
fact is indisputable, that whether denominated bonded men,” 
or “detailed men,” whether exonerated under the 1st or 2d 
clause, they all enjoy actual exemption from military service. 
None of them are in the army; none of them are subject 
to the rules and articles of war. They are all at home, at- 
tending to their ordinary pursuits. We regard them all as 
exempts from the military service of the Confederate States, 
and equally subject to the military service exacted of them 
by the State of Georgia. 

It is not pretended that they are civil officers, or agents ot 
the Government. Some of them, it is true, have entered 
into certain contracts with the Confederate Government, and 
allege that the militia service exacted of them may inter- 
fere with the performance of those contracts. It does not 
appear that contracts, such as these, are necessary to ena- 
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ble the Confederate Government to execute any one of the 


high trusts confided to it by the constitution, and, there- 


fore, they cannot come between the sovereignty of the State 
and her citizens, as exemptions from the highest duty they 
owe her—resistance to invasion. This is no contest between 
the two cdordinate governments. The contract is set up 
as the citizen’s plea against his own State Government, and 
as such, we overrule it. 

The judgments below, in the cases of Barber vs. Lrwin, 
and Dennis and others vs. Scott, are affirmed ; and those in 
the cases of EZ. 7. Jones vs. Mercer, The Same vs. Brinson, 
and The Same vs. Warren, are reversed. 


Tuomas Brooxiy and others, heirs at law of Brnvamy 
Brooxty, deceased, plaintiffs in error, vs. JosEPHtne 
Brooxr, defendant in error. 


The husband makes the following post-nuptial deed to his wife: ‘‘ I hereby give, convey, 
and settle upon my wife, Josephine, the following negroes:’’ (naming them.) “Ido 
further settle and convey, in manner and form aforesaid, upon my said wife, the house 
and lot upon which I now live, with two hundred acres of land, and all my household 
and kitchen furniture on said place, together. with certain stock, with the sole reserva- 
tion that Iam to remain on said land during my lifetime, and enjoy jointly with my 
said wife said furniture and stock. And all and singular the aforesaid property to be 
and remain the sole and separate property of my said wife during her natural life, 
free from any debts, contracts, and liabilities of myself, or any future husband she may 
have; and the same to be disposed of by will as she may see fit, or to change orre- 
invest, as she may see proper—the property so acquired to be subject to the conditions 
of this deed ; and ifa trustee be necessary to carry out the purposes of this deed, my said 
wife to select the same, and said trustee may be considered as a party to this deed, and 
to exercise all powers necessary to effect my purposes.” The husband died. His heirs 
at law, as remaindermen or reversioners, filed their bill suggesting waste of the prop- 
erty, and praying the aid of a Court of Equity to protect their ultimate interest in the 
property: Held, That the complainants had no interest whatever, either as remainder- 
men or reyersioners, which could be protected by a Court of Chancery. 


In Equity in Baldwin Superior Court. Decision at Cham- 
bers by Judge Harris. October, 1864. 

















sa 
su) 
an 
fre 
do 
wil 
old 
age 


age 


n, 
in 
mn, 


LIN 


rey, 
[ do 
use 
old 
rva- 


0 be 
life, 
may 
r re- 
jons 
said 
and 
eirs 
rop- 
, the 


der- 


m- 








MELLEDGSY ISLE, NOV. TERM, 1864. 43 


“Brookin and others vs. Brookin. 





"The plaintiffs in error are the children of Benjamin 
Brookin, by a former marriage, and the defendant is his 
widow. 

The children filed their bill, in Baldwin Superior Court, 
against the widow, asserting their title, in remainder, as 
heirs at law of their father, to three negroes, in which, as 
they alleged, the widow, under a certain deed from their 
father to her, had but a life estate, and praying for the writs 
of Ve eweat and Injunction, to the end that she might be 
compelled to give security for the forthcoming of the negroes 
at the termination of such life estate. The bill charged di- 
vers facts touching the conduct and purposes of the defen- 
dant, in relation to selling, concealing, and running off the 
propety, to the prejudice of complainants’ rights, but which 
need not be here repeated, as no point was made upon their 
sufficiency. It also set forth a copy of the deed by which 
the alleged life estate in the defendant was created, which is 
as follows : 


“State of Georgia, ) This indenture and marriage settle- 
Baldwin County. | ment, made and entered into this 5th 


day of May, in the year of our Lord, 1864, between Benja- 
min Brookin, of said State and county, of the one part, and 
my wife, Josephine Brookin, of the other part, witnesseth : 
That for and in consideration of the love and affection I have 
to my said wife, to whom I have been recently married, and 
in view of the care and devotion now shown me, and which 
Ineed at my advanced age, as well as for divers good causes 
and reasons me thereunto moving, and especially that my 
said wife, Josephine, may have a home and property for her 
support, free from molestation and any future contingencies ; 
and, whereas, [ am comparatively out of debt, and therefore 
free to act: now, for and in consideration of the premises, I 
do hereby give and convey unto, and settle upon my said 
wife, Ji osephine, one negro irl, named Mary, about ten years 
old; also, one negro boy, named Sam, in his eleventh year of 
age; also, a boy, named Augustus,fin the eighth year of his 
age. Ido further settle and convey, in manner and form 
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aforesaid, upon my said wife, the house and lot in which] 
now live, together with 200 acres of land adjoining thereto, 
to be selected by herself according to the greatest conve. 
nieuce of supporting herself; also, all the household and 
kitchen furniture on said place, two choice cows and calves, 
two choice sows and pigs, to be chosen by herself, one horse 
and buggy I now own, with this sole reservation, that I am 
to remain on said land during my life time, and enjoy, jointly 
with my said wife, the furniture and stock. And all and sin- 
gular the aforesaid property to be and remain the sole and 
separate property of my said wife during her natural life, 
free from any debts, contracts, or liabilities of myself or any 
future husband she may have, and the same to be disposed 
of by will as she may see fit, or to change and re-invest as 
she may see proper—the property so acquired to be subject to 
the conditions of this deed; and if a trustee be necessary to 
carry out the purposes of this deed, my said wife to select 
the same, and said trustee may be considered a party to this 
deed, and to exercise all powers necessary to effect my pur- 
poses. 

In witness whereof I hereto set my hand and seal, this 5th 


day of May, 1864. 
Bens. Brooxiy. [L. 8.] 


Signed, sealed and delivered before 
L. H. Briscoe. 
Gro. D. Case, J. I. C. 


Benjamin Brookin, the donor, the bill alleges, died shortly 
after the execution of this instrument, and his widow, the 
donee, possessed herself of all the property therein men- 
tioned. 

The bill was veritied by the oath of two of the complain- 
ants, on the 4th of October, 1864, and the same day was 
sanctioned by Judge Harris, who ordered an Injunction pro- 
hibiting the removal of the negroes from this State, and re- 
quiring the defendant to enter into bond, with security, for 
the forthcoming of the same at her death, to be delivered up 
to the complainants as remaindermen. 
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Two days subsequently, upon general demurrer to the bill, 
and by motion to dissolve the Injunction, the cause came to 
a hearing, by consent of parties, at Chambers, before the 
same Judge, and the Injunction was dissolved, the Court 
holding, that upon a proper construction of the deed above 
set forth, the complainants were without any such interest 
in the property as a Court of Equity could protect, in the 
life time of the defendant. This decision was brought before 
the Supreme Court for review; and the two questions dis- 
cussed here were, first, whether the defendant took, under the 
deed, an absolute fee in the negroes; and, secondly, whether, 
if she did not, a Court of Equity could interfere, during her 
life, with any use, management, or disposition of them which 
she might see fit to adopt. The arguments of counsel treated 
the complainants as coming forward in the character of 
reverstoners, Which seems a more correct designation of the 
character in which they claim than that of remaindermen, 
as they are called in the record. 


McKuntry, for plaintiff in error. 
Briscoxr, for defendant. 
Lumpxry, C. J. 


Benjamin Brookin, somewhat advanced in life, married a 
woman much younger than himself, and, shortly after his 
marriage, made a settlement upon his wife, in terms of the 
deed set forth in the Leporter’s statement of facts. The 
husband shortly thereafter died. His heirs at law have 
filed their bill, suggesting that the widow of their father is 
squandering the property mentioned in the deed of settlement, 
and asking the aid of a Court of Chancery to prevent 
this waste, and to take the necessary steps to secure this 
property, so as to have it forthcoming for them at the death 
of their step-mother, maintaining that she has only a life 
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estate in the property, and that then they take it as remain. 
dermen or reversioners. 

Is the right of the complainants well founded? This de. 
pends, of course, upon the proper construction of the instru. 
ment executed by Benjamin Brookin. 

Under any interpretation of it, these parties have no ey. 
tain interest in the property which would entitle them to in- 
terfere. It is.conceded that Mrs. Brookin has an estate for 
life, with power of disposing of the property by will; and 
we think it quite clear that she is unrestricted as to the ob- 
jects of her testamentary bond. She might will the property 
to entire strangers, and dying without will, are further of 
the opinion that these ccmplainants have no right to the 
property. 

The husband “gives, conveys, and settles” the property 
upon the wife “ with this sole restriction,” “that he is tore. 
main on the land during his life time, and to enjoy, with her, 
the furniture and stock,” and that isthe whole of it. Where, 
then, is this reversion which the children set up a claim to! 
The deed goes on to recite, “That all and singular, the afore- 
said property to be and remain the sole and separate property 
of the wife during her natural life, free from the debts, con 
tracts, and liabilitiés of myself or any future husband she 
may have.” That is, that during the present marriage of 
my wife with me, or any other that she may contract with 
another husband after my death, she is to have a separate 
estate during his life in said property ; and then at her death, 
the power of disposing of it by will. 

If Mrs. Brookin dies without disposing of the property by 
will, it goes to her heirs at law; but in no possible con- 
tingency can her husband’s heirs set up any claim, be 
cause the father, through whom only they {could claim, 
conveys away the property, with the sole reservation, that 
he be permitted to enjoy the joint use with her in the stock 
and household furniture. 

Let the judgment of the Court below be affirmed. 
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Leonipas A. Jorpan, adm’r of Bensamin 8S. Jorpay, plaintiff 
in error, vs. Sessions Farrctoru and Sessions Farrcioru, 
guardian, defendants in error. 


To a bill filed defendant demurred, and in the hearing of which, all the points, except 
matters of fact, involved on the final hearing of the bill on its merits, were considered 
and adjudicated not only by the judgment of the Superior Court, but by this Court— 
such as, that there was no equity in the bill—that the remedy at law was complete— 
that there was a former recovery which was a bar to the proceeding in equity—that the 
facts showed that the complainant was barred by statute of limitations: Held, That 
those questions determined on the demurrer were res adjudicaia, as to these parties 
and this litigation. 


In Equity, in Dougherty Superior Court. Bill for Dis- 
covery and Relief. Tried before Judge Richard H. Clark, 
June Term, 1864. 


The subject matter of this litigation was a lot of land 
situate in Dougherty county. The lot was drawn by John 
Baugh, in 1820, and granted to him by the State in March 
1836. Under him, both parties to this record claimed title 
as purchasers for value. Each had, upon paper, a complete 
chain of conveyances running back to Baugh. In date of 
execution and time of record, the two chains compared, at 
their extremities, as follows : 

When Executed. When Recorded. 

Faircloth’s first deed, Jan. 10th, 1834.....Dec. 24th, 1836. 
last deed, Oct. 16th, 1837.....Sept. 15th, 1845. 

Jordan’s first deed, Dec. 21st, 1837.....Sept. 5th, 1838. 
last deed, May 13th, 1845...,.Mar. 11th, 1846. 

Thus, Faircloth’s chain, if genuine, had the admitted ad- 
vantage of seniority, coupled with the admitted disadvan- 
tages of beginning with a deed from Baugh, executed before 
the land was granted by the State, and of delay to record 
that deed until it was more than twelve months old; while 
Jordan’s chain, acknowledged to be genuine, had the ad- 
mitted advantages of originating in a deed from Baugh after 
the grant issued, and of being recorded within time, joined 
to the disadvantages of being the junior chain throughout, 
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and of taking its rise while the first deed of the elder chain 
was upon record. 

The points not controverted are thus briefly indicated: 
Those which were controverted are two—Faircloth assailed 
Jordan’s title as being acquired with actual notice of his; 
and Jordan, besides resisting this attack, impeached Fair. 
cloth’s title as originating in forgery. 

The conflict opened in a Court of common law. Jordan 
being in possession of the land, Faircloth, in the year 1851, 
brought against him, in the Superior Court, an action of 
complaint (analagous to ejectment) for its recovery, together 
with mesne profits from January Ist, 1847. That action 
came to trial first in 1853, and a verdict was rendered for 
the plaintiff; but for error in the rejection of evidence, a 
new trial was awarded by the Supreme Court. (See 14 
Ga. 2., 544.) Subsequently, an order was passed to facili- 
tate the taking of certain testimony, and that went up to the 
Supreme Court. (See 15 Ga. #., 511.) Finally, at May 
term, 1855, the cause was again tried in the Superior Court, 
when the grant from the State to Baugh, and both chains 
of title, were introduced in evidence, the parties making 
suitable admissions to supply the place of such links as 
were not actually shown to the jury. The question of 
forgery was fully canvassed; but all evidence of actual 
notice to Jordan of Faircloth’s title was excluded by the 
Court, on the ground of irrelevancy. Moreover, the Court 
charged the jury, that if the grant from the State had not 
issued at the time of the first conveyance from Baugh, 
they must find for the defendant, Jordan, unless there was 
evidence to show that the grant fees had been previously 
paid. 

The jury first returned a verdict, both declaring the dis- 
puted deed genuine, and finding for the defendant under 
the charge of the Court; but being told by the Court that 
their finding must be general, for one party or the other, 
they reformed the verdict to a general one for the defen- 
dant ; and a judgment upon the same was duly entered up 
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and signed. Thereupon, Faircloth carried the case to the 
Supreme Court upon three exceptions, to-wit: that the 
Court erred in admitting certain evidence upon the ques- 
tion of forgery; in rejecting all the evidence upon the point 
of notice; and in charging the jury as above set forth. 
The Supreme Court, at July term, 1855, affirmed the judg- 
ment on all the points made. (See 18 Ga. R., 350.) And 
this judgment of affirmance was adopted by the Court be- 
low as its own, and entered on its minutes at November 
term, 1855. 

Thus ended the contest between these parties in a Court 
of law. 

It was renewed, however, in a Court of Equity. Fair- 
cloth, changing his forum, filed his bill against Jordan in 
the Superior Court of Dougherty county, on the 27th of 
October, 1855. The bill described both chains of title; 
charged that Jordan and all those under whom he claimed, 
purchased, with actual notice of the elder deed from Baugh ; 
asserted the genuineness of that deed ; set forth the proceed- 
ings and the judgment at common law; and averred that that 
judgment did not conclude Faircloth in equity, because all 
evidence of notice having been excluded from the jury, 
his equitable rights were not adjudicated. It further al- 
leged that Jordan had been in possession of the land since 
the beginning of the year 1850, and added the requisite 
averments to charge him with rents aed profits from that 
time. It contained no other statement touching the date, 
or the fact of possession. It prayed for discovery, for gene- 
ral relief, and especially for a decree compelling Jordan 
to execute a conveyance of the land to Faircloth, the 
complainant. 

The defendant answered the bill in March 1856, and a 
supplementary answer was filed in November 1858. Neither 
of these answers set up the statute of limitations; nor did the 
first urge the judgment at law as a bar toa decree in equity, 
but the second did. 


At November Term 1858, upon exceptions ‘o the latter 
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answer, and 2 npon a motion by complainant to take the Bill 
pro confesso, and upon a motion by defendant to dismiss the 
Bill for want of equity, the cause came on for hearing, when 
the Court overruled the exceptions, denied the complainant’s 
motion, and refused to dismiss the Bill. These rulings were 
all taken up to the Supreme Court, and there affirmed. 
(See 27 Ga. £., 372). Afterwards, at June Term 1860, the 
cause was tried by a jury, and a verdict was rendered for the 
complainant. The defendant appealed, and the appeal was 
tried at June Term 1864. The parties, respectively, intro- 
duced their muniments of title, and went into ie 
touching the disputed deed. The defendant proved | 
Baugh, the ostensible maker, that the deed was a com 
The complainant proved by one of the subscribing witnesses 
that it was genuine; by other witnesses, that it was attested 
in the hand-writing of the subscribing witnesses, and signed 
in the hand-writing of Baugh himself, and that Baugh, once, 
upon inspecting it, admitted that he made it. 

Upon the question of notice, the evidence consisted wholly 
of admissions. Between Baugh and Jordan there were but 
two persons through whom the junior title had passed, a 
father and his son, the former conveying to the latter, and 
the latter to Jordan. The complainant proved that the son 
and Jordan admitted that they each had notice of complain- 
ant’s title at the time they purchased, and that the son said 
his father had writtg: to him to look at the records, and see 
whether the deed now in dispute was recorded, and that he 
did so, and notified his father. These admissions were estab- 
lished by two witnesses. The rest of the evidence adduced, 
went to show that Jordan cultivated the land, and the value 
of the rents. 

The case being closed, the defendant moved to dismiss the 
Bill, on the ground that the evidence did not warrant a 
decree for complainant; that the first deed from Baugh, 


having been made and recorded long before the making of 


the second, conveyed the legal title or nothing, the record 
being notice to the second vendee, and, therefore, the com- 
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plainant, a he could recover at all, could recover in a Const 
of common law. This motion the Court overruled. 

The defendant then requested the Court to charge the jury, 
that the judgment rendered in the previous case at common 
law was a bar to a decree in the present case ; which charge 
the Court refused to give, and charged the contrary. The 
Court also charged the j ury, that if they were satisfied, from 
the evidence, that the first deed from Baugh was genuine, 
and that Jordan and both grantees, standing hepeess fide 
and Baugh, each had notice of that title when they purchased 
then complainant was entitled to recover the premises in 
dispute, with whatever amount for rent was proven, and, 
likewise, to have a decree that the defendant execute to him 
a deed for the land. The jury decreed in conformity to the 
charge. 

Whereupon, the defendant brought the cause to the 
Supreme Court, alleging that the Court below erred in refus- 
ing to dismiss the Bill; in refusing to charge as requested ; 
and in the charge as given. 

Nore.—A more particular statement as to the parties, 
than appears above, seems proper, though perhaps not essen- 
tial. The deed to Faircloth was made to Sessions and Shad- 
rach I’aircloth. The latter died before the litigation com- 
menced, and the action at law was brought by the former in 
his own right, and as administrator of the latter. The Bill 
was by the same person in his own right, and as guardian 
for Shadrach’s children, and it sought a decree for their joint 
benefit; and so the deeree was rendered. 

The defendant, in the common law action, was Benjamin 
8. Jordan, and against him, also, the Bill was brought ; but 
he dying in 1856, shortly after filing his answer, his son 
Leonidas A., was made aparty as his administrator. That 
Jordan was the sole defendant in the Bill, is explained by 
the fact, that he had released Baugh from his covenant of 
warranty, in order to make him a competent witness on the 
trial at law, thereby releasing all the intervening warrantors, 
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and leaving l.imself the only person interested in the junior 
chain of tifle. 


Hatt, for the plaintiff in error 
Pratt, for the defendant. 
Lyon, J. 


Two questions are made in this record: 

1. A motion to dismiss the Bill for want of equity, in 
this, that the plaintiff’s title, if good at all, was good at law. 

2. That the judgement at law against the complainant, for 
the defendant, for the premises in dispute, was a bar toa 
recovery by the complainant in this proceeding. Each of 
these points was distinctly made by demurrer to this bill, and 
adjudicated against the plaintiff in error, at November Term 
1858, of Dougherty Superior Court, where the Bill was pend- 
ing, and that judgment was fully considered and affirmed 
on all the points made in this record by this Court, held at 
Macon, January Term 1859. Jordan vs. Fauircloth 27th Geo. 
£.372. Behind that judgment we cannot go. The questions 
are res adjudicata. 

Something was said in the argument by Counsel for plain- 
tiff in error, as to the complainants being barred by the stat- 
ute of limitation, more than seven years having elapsed from 
the defendant’s posession of the premises to the commence- 
ment of this proceeding. There was no judgment of the 
Court below upon this question, no error complained of in 
this 1espect, so far as we can see in the record, to which the 
argument is applicable; but if there was, that question is 
also adjudicated in the demurrer, and the decision of this 
Court upon it, in the case referred to above. 

Judgment Aftirmed. 
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Marruew Sarru, plaintiff in error, vs. Szasorn C. Bryan, 
defendant in error. 


[i.] A bill in equity to set aside a sale of land, and cancel the deed on the ground of fraud, 
js not a ** case respecting title to land’? by intendment of the 5th clause, 2d section, 4th 
article of the Constitution of Georgia, and the Superior Court of the county in which 
the and lies has no jurisdiction in such case, if the defendant reside in a different 


county. 

[2.] A bill for relief and injunction, having equity on its face, will not be dismissed with- 
out a hearing, even though the answer deny all the equity. 

(3.] In such cases, the dissolution of the injunction is a matter in the discretion of the 
Court. Andif the answer leave undenied any equity apparent in the bill, and the in- 
junction be only to prevent sale and waste of land in question, pendente lite, the injunc- 
tion may properly be retained. 


In Equity, in Lee Superior Court. Motion to dissolve In- 
junction and dismiss Bill. Decided by Judge Ricnarp H. 
(rark. At Chambers, October, 1864. 


Smith filed his bill against Bryan in Lee Superior Court, 
returnable to September Term, 1864. Bryan did not re- 
side in Lee, but in Macon county, and this fact appeared 
on the face of the bill; and upon it, the defendant denied 
the jurisdiction of the Court. He presented that defence 
at the first term, both by demurrer and by plea. He, 
also, at the same time filed his answer to the allegations 
of the bill; indeed, all the modes of defence were com- 
prehended in the same instrument: the first part being a 
demurrer to the jurisdiction ; the second, a plea to the juris- 
diction ; and the third, an answer to the merits. 

Upon these pleadings, and certain affidavits read in sup- 
port of the allegations of the bill and answer, respectively, 
the cause came up for decision before Judge Clark, at Cham- 
bers, on a motion made by defendant to dissolve the injunc- 
tion and dismiss the bill. The grounds of the motion were: 
Ist. Want of equity in the bill; 2d. Want of jurisdiction in 
the Court; 3d. That the equity of the bill, if any, had been 
sworn off. His Honor, Judge Clark, held that there was 
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equity in the bill, and that the same was not sworn off, but 
ordered the bill dismissed for want of jurisdiction. 

The parties then agreed, in writing, to bring before the 
Supreme Court, in a joint bill of exceptions, the whole 
motion decided by Judge Clark, which they did accord. 
ingly—the complainant excepting to the ruling touching 
jurisdiction, and the defendant to that touching the equity, 
They further agreed “to go to trial in the Supreme Court 
on the merits of the bill, answer, and affidavits.” 

Tue Birr made the following case: 

On the 15th of July 1863, complainant sold to the defen. 
dant his homestead and plantation, situate in the county of 
Lee, for $16,000.00, payable the Ist of January, 1864, in 
Confederate money, and conveyed the same to him by deed, 
While the negotiations were in progress, complainant told 
the defendant that if he sold the premises he wished to 
invest the proceeds in negroes for his children ; and the de- 
fendant desiring, if he purchased, to divide the price into two 
payments: the complainant offered to gratify him upon con- 
dition, that the last payment should be in good money—not 
Confederate money. The defendant thereupon proposed that 
if complainant would take the whole price in Confederate 
money, he would give his note for it, payable in that cur- 
rency, making it all due on the Ist of January, 1864; and, 
moreover, that if complainant would execute the deed at 
once, he would pay the note promptly at maturity—com- 
plainant telling him expressly that if he sold the land for all 
Confederate money, payment must be promptly made on the 
Ist of January, 1864, so as to enable him to invest as before 
mentioned—accepted the terms proposed, and the contract 
was closed accordingly, the defendant reiterating his promise 
to pay promptly. 

In performance of this contract, the deed was made and 
delivered at the time of the sale. It was written by James 
Morgan, and complainant suggested that the same person 
should write the note also; but defendant saying that he 
could write it before Morgan got ready, wrote off and signed 
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it, and after going through the form of reading it to com- 
plainant, he handed it to him ; and he, without knowing any- 
thing of its contents, except as read over to him by defen- 
dant, took and accepted it. The note, as read out by defen- 
dant, corresponded precisely to the terms of the contract ; 
that is, was for $16,000.00, payable on the 1st of January, 
1864, in Confederate money ; but as actually written and de- 
livered, it contained the superadded words, “or bonds,” 
enlarging the medium of payment from Confederate money 
only, to Confederate money or bonds. These words the 
defendant fraudulently inserted, and knowingly, and de- 
signedly suppressed in the reading; and the complainant, 
in utter ignorance of their insertion, accepted the note 
and executed the deed. And he never discovered the true 
phraseology of the note until near the following Christ- 
mas, when his step-daughter, in looking over his papers, 
noticed and informed him of it. 

The note was not paid at maturity ; and about the time 
it beeame due, defendant informed complainant that he 
would not pay for the premises until he obtained posses- 
sion of them. Complainant refusing to surrender possession, 
the defendant promised him that as soon as the possession 
was yielded, he would pay every dollar in Confederate 
money. Complainant thereupon, confiding in this promise, 
moved out, and as soon as the defendant got possession he 
refused to pay, saying he had no money. 

This refusal was persisted in until after the passage by 
Congress of the late currency bill depreciating Confederate 
money, so as to make three dollars worth but two ; and even 
after the passage of that bill, no tender was ever made of the 
whole amount due ; nor any amount whatever, (as complain- 
ant was advised.) The defendant, however, in company with 
Seaborn Moore, came to the complainant on the — day of 
March 1864, and said he wanted to pay $10,000.00 in the old 
issue at par. He had with him something rolled up in a pa- 
per which he said was $6,000.00, and he said that Moore had 
& package of $3,000.00; but no money was actually shown 
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or exhibited—not a dollar. Complainant offered to receive 
the whole amount at 334 per cent. discount, but this basis of 
settlement the defendant declined. 

Two payments, only, were ever made on the note; the first 
of $10,000, paid in Confederate money on the same day the 
note was executed, and entered thereon as a credit under 
that date; the second, of $126, paid in syrup and oats, on 
the 1st of January, 1864, and entered as a credit under date 
of February 20th. The aggregate of these payments, with 
interest thereon, the complainant offered by his bill to repay 
to defendant, or deposit in Court. He offered to surrender 
the note itself. 

The lands had appreciated since the sale, to the value of 
$35,000, or other large sum. They were valuable, not for 
agricultural purposes only, but, lying contiguous to a rail- 
road, for timber, and lumber also. The defendant was still 
in possession, and being a trader and speculator, the com- 
plainant feared he would cut, sell, and carry off the timber 
and lumber, and that he would sell and convey the premises 
themselves to some bona fide purchaser without notice. 

Complainant was an aged, infirm, blind, and illiterate 
man. He could scarcely see anything, and had never gone 
to school a day in his life. Of his disability, consequent 
upon these things, the defendant took advantage to impose 
upon him a note fraudulently written and falsely read. He 
was unable to read it for himself, and had he been aware 
that it contained the words, “or bonds,” he would neither 
have accepted it nor have made the deed. He had known 
the defendant for forty years, and in him he reposed the ut- 
most trust and confidence; he relied most implicitly upon 
his representations and promises ; he confided thoroughly in 
his good faith, truth, and integrity. In the exercise of this 
unreserved confidence, he agreed to make, and did make the 
deed, upon defendant’s promise to pay promptly ; without 
which promise and his trust in it, he would not have executed 
the deed, and this the defendant well knew. ‘The same con- 
fidence led to the acceptance of the note, without doubt or 
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suspicion, upon the reading of it by the defendant. Finally, 
though the previous abuse of it in drafting and reading the 
note had then been discovered, confidence was again ex- 
tended to defendant’s promise, and he was let into possession 
‘upon his undertaking to pay the debt as soon as the posses- 
sion was surrendered. 

All this confidence was met by the defendant with fraud. 
By a fraudulent promise he procured the deed ; by a fraudu- 
lent insertion in the note, he made it vary from the contract ; 
by a fraudulent reading of the note, he induced its accep- 
tance in that form; and by a second fraudulent promise, he 
obtained possession of the premises. 

Besides the usual prayers for subpena and general relief, 
the bill prayed specially for the cancellation of the deed ; 
for the restitution of possession, with an accounting for rents ; 
for a complete annulling and rescinding of the contract ; and 
for an injunction to restrain the defendant from cutting, fell- 
ing, or hauling off the timber or lumber, and from bargain- 
ing, selling or conveying the lands themselves, or any part 
or parcel thereof. 

There was no prayer for discovery, but, on the contrary, 
any answer from the defendant was expressly waived. 

The bill was verified by the oath of complainant on the 
— day of April 1864, and on the 28th of May following, it 
was sanctioned, and the injunction ordered. 


Tue Answer admitted the purchase at the price alleged, 
due at the time specified ; the writing of the deed by Mor- 
gan ; its delivery at the time of the purchase ; the writing of 
the note by defendant, and the reading of it over by him to 
the complainant. It stated that defendant had no recollec- 
tion of complainant’s wishing Morgan to write the note, or 
of the remark consequent thereupon as charged. It denied 
that complainant mentioned any purpose to invest in ne- 
groes, or that he exacted good money for the last payment ; 
his assent to two payments being attended simply with the 
requirement of interest upon the first from January Ist, 
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1864. It averred that defendant expressly stipulated for 
paying in Confederate securities ; and that before the con. 
tract was closed, both parties agreed upon one payment, and 
that it should be made in Confederate securities. It denied 
the alleged promise to pay promptly, and affirmed that des 
tendant said, that if it should turn out inconvenient to pay 
all when due, he would like indulgence on the balance, and 
that complainant expressed a willingness to grant it. It 
stated, that with this understanding, and no other, the deed 
was made; that the consideration was $16,000 in Confede 
rate money or securities; not in Confederate money only; 
that the note was given as agreed upon, and read to com- 
plainant precisely as written, without suppressing the words 
“or bonds;” that on the reading of these words, the com- 
plainant said he did not like bonds, to which the defendant 
replied that he would strike it out, and took up the pen to 
do so, when complainant immediately added, that he sup- 
posed if the money was good the bonds would be good ; that 
taking this as an assent to the note in its original form, he 
let it stand with the words (as he remembered,) only par- 
tially obliterated; that defendant had no motive for insert- 
ing the words but to comply with the contract; and that he 
would have preferred them omitted, because, to procure 
bonds would have subjected him to trouble and expense. 

The defendant denied the fraud and deception imputed to 
him, and declared himself unable to see how he could wrong, 
injure, or defraud complainant by granting him more favor- 
able terms and conditions than those asserted in the bill as 
the true stipulations. Ie knew nothing of the alleged dis- 
covery by complainant’s step-daughter. 

He admitted that he did not pay the note at maturity; 
but denied that he declined doing so then, or at any other 
time, for the reason alleged in the bill, or that complain- 
ant, about the 1st January 1864, refused to give him 
possession until the money was paid, or that he did then, in 
order to obtain possession of the land, enter into any new 
contract, or make any new promise, or that after getting 
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possession, he refused to pay the money. He did not get pos- 

session until about the last days of January ; and during that 
= month, owing to the unreasonable conduct and bad faith of 
“8 complainant in refusing to comply with his contract, defen- 


a 
- 


~ dant lost the work of about twenty negroes, set apart to 
| work the place. 


'4 He alleged, that previous to December 1863, hearing of 


some adverse claims to a portion of the land, and that 
3 one of them was in suit, he inquired of complainant why 
¢ he had neglected to inform him of these claims; that com- 

plainant replied, he (complainant) knew of them—that he 
~» had the warranty of John T. Brownforth, and that he did 
-) not wish defendant to pay the $4,000, the estimated value 
*. of the portion in dispute. 

He further alleged, that on or about the 22d of February 

Ja 1864, he proposed to pay on his note $4,000 in Confederate 
©) money, and counted out the same to complainant, who re- 
~" fused to receive it, because not the full amount due, saying, 
m= however, that he would receive the whole sum if defendant 

would bring it; that, thereupon, on the 2d of March there- © 
~ after, in the presence of Seaborn Moore, defendant tendered 
him the whole sum, to-wit, $15,000, or thereabouts, in Con- 
federate Treasury notes, and that the complainant refused to 
receive it unless at a discount of one-third off. 

He admitted the credits on the note, and that they arose 
and were entered as charged. 

He admitted the appreciation of the lands; his possession 
of them ; their proximity to a railroad ; their value for agri- 
cultural purposes, and their having upon them much good 
timber and lumber. He admitted that he made trades, but 
averred that he did not purchase these lands on speculation, 
but for use; and he denied any intention to sell them or to 
commit waste. He submitted that no act of waste was 
charged by the bill, nor any act of his alleged, going to show 
an intention to sell the lands, ncr was his insolvency or ina- 
bility to respond in damages alleged ; he, therefore, invoked 
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the judgment of the Court, whether the injunction ought at 
first to have been granted, or should now be held up. 

He admitted that complainant was quite aged, and had 
defective vision, but averred that he was not blind ; and that, 
although not very learned, he was not wholly illiterate, but 
able, as defendant remembered, to read both print and wri- 
ting. Of his early education, or whether he ever went to 
school a day or not, defendant knew nothing. Defendant 
had once lived in his family, and for forty years had been 
well known to him, and may have had his confidence; he 
was unconscious of having done anything to forfeit that 
confidence. 


Tur Arripavits read by complainant were, Ist, that of 
James Morgan, who stated that he drew the deed, and was 
then called on to write the note, but did not. Defendant 
wrote it, making it payable in Confederate Treasury notes 
or bonds, and if he read it over to complainant witness 
did not remember it. 

Sworn to, Oct. 3d, 1864. 

2d. That of Dupree Peacock, who stated he was present 
when defendant, about 25th December 1863, remarked to 
complainant, that he understood he would not give posses- 
sion of his farm until he paid for it. Complainant said it 
was so. Defendant replied that he would not pay him a 
dollar until he did give possession. 

Sworn to, Oct. 38d, 1864. 

- 3d. That of Wm. Bryan, who stated that about the last of 
January 1864, complainant proposed to give the defendant 
immediate possession of his farm on condition of being paid 
for it. Thereupon ‘they agreed, and defendant promised to 
pay him every dollar he owed him when he gave possession. 

Sworn to, Oct. 4th, 1864. 

4th. That of T. C. Brown, who stated that he had a con- 
versation last spring with James Morgan, who said he 
wrote the deed; that he went in to get a form to write 
by, and while gone, he heard the defendant remark, “I 
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can do the writing before Morgan can get ready ;” that 
defendant wrote the note, and while he was writing it, he 
(Morgan) looked over his shoulder and saw the note ; that 
he thought to himself, Ae would take no such note, and if 
it was read in complainant’s presence he did not remem- 
ber it. Witness, from having to do complainant’s reading 
and writing himself, and from his declarations, believed 
him unable to read or write, except that he had learned 
to sign his name mechanically. 

Sworn to, Oct. 8d, 1864. 

The only affidavit read by defendant, was that of James 
Morgan, (sworn to, September 9th, 1864,) who, in that affi- 
davit, stated that he wrote the deed; that complainant was 
to take defendant’s note, payable in Confederate notes or 
bonds; that the note was written in that way, and con- 
tained the contract just as witness understood it ; that com- 
plainant made no objection, but took it, looked at it, and, as 
witness supposed, read it, and said it was all right. 

The case was submitted on the briefs of counsel. 


ScarBorouGH, for plaintiff in error. 
Haut, for defendant. 
By the Court.—Jenxuss, J. delivering the opinion. 


Defendant, in the Court below, moved to dismiss the Bill, 
first, for want of jurisdigtion in the Court, and, secondly, for 
want of equity in the Bill. 

He also moved to dissolve the injunction, on the ground 
that the equity of the Bill had been removed by the answer 
in direct response to it. The Court below dismissed the Bill 
upon the first ground, but expressed the opinion that there 
was equity in the Bill, which had not been sworn off. To 
the first portion of his ruling the complainant excepted, as 
did the defendant to the last. 

(1.] Had the Superior Court of Lee County jurisdiction 
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in this case? The complainant affirms that it had, and 
places the jurisdiction upon a* provision of the Constitution, 
in the first clause of section 4,977 of the Code, in thege 
words: “The Superior Court shall have exclusive jurisdie. 
tion in all cases respecting titles to land, which shall be tried 
in the County where the land lies.” 

The defendant denies the jurisdiction, and rests his denial 
upon a provision of the Constitution contained in the last 
clause of the same section, and immediately following that 
above quoted, in these words: “And, also, in all equity 
causes, Which shall be tried in thecounty, where one or more 
of the defendants reside, against whom substantial relief is 
prayed. ” 

It is alleged, in the Bill, that the land, the sale of which 
is the matter in controversy, liesin the County of Lee. What, 
in intendment of the Constitution, are “cases respecting 
titles to land?” Weunderstand them to be, cases in which 
the plaintiff asserts his title to the land in question, and 
depends for a recovery upon his maintenance of it; or to 
supply a link in the chain, wanting by reason of accident or 
other cause. In order to determine whether or not a plain- 
tiff at Law or acomplainant in Equity, who selects his forum 
upon this clause of the Constitution, has made a case of 
jurisdiction for the selected Court, it is necessary to examine 
earefully, his allegations. What then is the gravamen in 
this case? Is it that at the time of filing this Bill, the com- 
plainant had title to the lands, and that the defendant held 
possession, or committed waste, or did any other act, 
respecting them, without his consent, and in derogation of 
his title? Not at all. On the contrary, he alleges, that on, 
and previous to, the 15th day of July, A. D. 1863, he had 
title to, and was possessed of them; that on that day, for a 
consideration stated, he bargained and sold them to defend- 
ant, and executed to him, in due form of law, a deed for the 
same; and that, at a subsequent time, he delivered to the 
purchaser the possession, under and by virtue of that sale. 
In other words, that he had voluntarily passed to the defendant 
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by proper legal conveyance, whatever of title thereto, 
previously abode in him. The allegations, put out of view 
all question of title in the case. They are made simply as 
inducement to other allegations which constitute the griev- 
ance set forth, and upon which his prayer for relief is founded. 
They amount, briefiy stated, to this, that by reason of certain 
fraudulent practices of the defendant, at the time of the 
conveyance, and at» the time he was put in possession, and 
since, complainant is entitled, upon principles of equity 
jurisprudence, to have the contract sct aside, the deed can- 
celled and the possession of the land restored to him; and 
such ishis prayer. His case is not that the title never legally 
passed from him, nor that it has legally returned to him. 
His prayer is not that his title, under existing circumstances, 
may be adjudged good and valid, but that by reason of 
certain facts, dehors the title, the contract which divested 
him of it may be annulled, and it restored. 

The case, then, does not respect title to lands, but is re- 
specting a contract in relation to them, and certain fraudu- 
lent practices, which, it is ‘alleged, vitiate that contract. It 
follows that the character or nature of the case does not give 
jurisdiction to the Superior Court of Lee County. 


It also appears by the Bill, that the defendant resides not 
in the County of Lee, but in the County of Macon, in this 
State, which, under the last clause of the section quoted above, 
fixes the proper jurisdiction in Macon County, and of course 
the Superior Court of Lee county can take no furthe rcogni- 
zance of the case. 

[2.] The second point, which brings under consideration 
the merits of the case, is to be considered without reference 
to the answer. It is in the nature of a general demurrer for 
want of equity, and must be decided upon complainant’s 
allegations. The answer may so far remove the equity of a 
Bill, as to relieve the defendant of an injunction, but the 
complainant has unquestionably the right to proceed, and 
establish his case, by alcunde proof, if he can, without going 
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at length into the case. I shall briefly mention certain 
alleged facts, which seem to call for equitable interposition, 
These are, that the note representing the consideration for 
the land was not drawn according to the contract, but a 
medium of payment, not being a legal tender, and not agreed 
upon, was surreptitiously inserted, as expressly stipulated, 
and the note, thus written, was first falsely read to an illiterate, 
pur-blind, old man, and then delivered and accepted in igno- 
rance of its contents; that the defendant made his purchase to 
depend upon complainant’s receiving in payment, the treasury 
notes of the Confederate Government, and asked credit for 
eighteen months or more, on one-half of the sum; that com- 
plainant refused to give credit for any portion of it, beyond 
the first of the ensuing January, unless such portion were 
paid “in good money, not in Confederate notes ;” but agreed 
to receive payment of the whole, in Confederate notes, ¢f paid 
promptly on the first of January, thus, with good reason (as 
subsequent events proved) making time, of the essence of the 
contract; that defendant not only agreed to make that the 
time of payment on the face of the note, and did so make it, 
but gave a personal pledge of promptness in observance of 
the time; that on the first of January he failed to pay, and 
(complainant refusing to deliver possession) afterwards prom- 
ised to pay the whole in Confederate notes, upon receiving 
possession ; that complainant, having upon the faith of this 
new promise, placed him in possession, he again refused, or 
failed to make payment; that he never tendered payment 
until after the passage of an act of the Confederate Congress, 
which had the effect of at once reducing the value of that 
currency as a circulating medium, one-third, which enabled 
him to procure funds for the payment of complainant, at 
this reduced value, and made it impossible for the latter 
(should he receive them, as tendered, at their nomininal 
value) to realize the consideration for which he had bargained 
and sold his land; that complainant offered to receive those 
notes, then, at their statutory and market depreciation, 
which offer was/ rejected. If our proposition, that the 
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allegations make ¢me of payment an essential part of the 
contract be correct, this, considered in connection with the 
alleged contrivances and devices to obtain possession on or 
near the first of January 1864, and still postpone payment 
until the stipulated medium became greatly depreciated, as 
currency, it must be conceded that there is equity in the 
Bill. How far the complainant may be able to support his 
allegations, or, if successful, to what relief he will be entitled, 
we are not now called upon to consider; we decide only that 
he is entitled, by his showing, to a hearing. 

[3.] Did the defendant’s consider; entitle him to a dissolu- 
tion of the Injunction? It denies any personal pledges, out- 
side of the note itself, as to prompt payment at the time 
therein specified. It denies other allegations which go to 
show that time was of the essence of the contract. It denies 
that possession was obtained on the first of January, and 
payment still postponed by devices and contrivances. But 
it does not deny what, indeed, appears upon the face of the 
note, that payment was to be made on the first of January, 
ina currency not in itself (apart from express stipulation) 
a legal tender, and not based upon a specie or other intrinsi- 
cally valuable foundation. It admits that full paymentin 
this currency was not tendered until two months after the 
time of payment, nor until some two weeks after it had 
been depreciated one-third of its nominal value. That this 
medium, from its peculiar character, independently of the 
elect of positive legislative enactment, was eminently liable to 
depreciation ; that it was issued and circulated from hand to 
hand, with anxious foreboding, under the pressure of neces- 
sity, is perfectly notorious, and hence, that an obligation to 
pay in it, at w specified time, was especially binding, is appa- 
rent. These considerations invest the case with an equity 
that has not been, and cannot be, sworn off. The injunction 
goes no further than to restrain the defendant from selling 
the land and from waste, pendente lite. The possession and 
ordinary use and enjoyment of it are not disturbed. A 
Court of Equity has discretion, under peculiar circumstances, 
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to retain an injunction, even when the equity of the Bill js 
sworn off.—Ga. Decisions pt. 2.15, 8, Ga. FR, 444. In this 
ease, had the Court had jurisdiction, we think the injunction 
might have been retained. 

The judgment is affirmed. 


Jamzs M. Copy, plaintiff in error, vs. Raprorp C. Raones, 
enrolling officer, defendant in error. 


A certificate of disability, signed by one surgeon only, whether a member of the regular 
examining board or not, was not evidence of exemption from military service, under 
the laws of Congress and regulations of the war department, which were of force in 
October 1863. 


Habeas Corpus, in Warren Superior Court. Decided by 
Juper Reese, October Term 1864. 


This Z/abeas Corpus was sued out by the plaintiff in error, 
against the enrolling officer of his County, in October 1863. 
The writ was granted by Judge Thomas, but did not come to 
a hearing until the last term of Warren Superior Court, 
when it was disposed of by his successor, Judge Reese. 

The only point the case presented,was whether the follow- 
ing certificate was a valid protection against military service 
in the armies of the Confederate States. 


“ Warrenton, March Sth, 1863. 
I certify that I have examined Jamxs M. Copy, and find 


him incapable of discharging the duties of a soldier. 
G. B. Powe. 


His Honor, Judge Reese, decided adversly to the sufficiency 
of the certificate, and remanded the plaintiff in error to the 
custody of the enrolling officer. 
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The objection to the certificate urged here in argument 
was, that it was the act of one surgeon only, instead of the 
Board of surgeons provided for by law. Whether or not 
Dr. Powell was a member of the Board, is not shown by the 
record, but he was treated as such in the argument before 
this Court. 


Porrte, for plaintiff in error. 
I’, I]. Minier, for defendant. 
Lumpkin, C. J. 


The only question in this case is, whether the certificate of 
a single physician is sufficient to exempt from liability to 
military service. The act of vacating all previous exemptions 
required rules to be prescribed by the Secretary of War. He 
required a medical Board to act in case of alleged physical 
disability. It was competent for the Sceretary of War to 
make the rule, and therefore the certificate of a single physi- 
cian will not answer. 


Judgment Affirmed. 





H. A. Swinpix, plaintiff in error, vs. Lr. A. A. Brooks) 
defendant in error. 


As the act of Congrce#s entitled “An Act to put an end tothe exemption from military ser- 


vice of those who have heretofore furnished substitutes, is constitutional, it follows, 
that one who had put in a substitute, is not entitled to Mi discharge from the custody 
of the commanding officer of the Company into which he had volunteered to avoid 
conscription under that Act. 
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Habeas Corpus. Decided by Jupce Frexmnce. At Cham- 
bers. February 1864. 


On the 22d of February 1864, Swindle, representing him- 
self as a citizen of Liberty County, aged 28 years, applied 
to Judge Fleming for a writ of //abeas Corpus, to be directed 
to Lt. Brooks and other officers of company E., 20th Battalion, 
commanded by Lt. Col. Millen. He alleged in his petition, 
that on the 4th of July 1862, he put into the army of the 
Confederate States, agreeably to law, an able bodied substi. 
tute not liable to conscription, who was still in the army, 
and doing regular military duty; that, nevertheless, Lt. 
Brooks and these other officers now unjustly held him, the 
petitioner, in their company, and compelled him, against his 
will and contrary to law, to perform military service. Ile 
averred that his detention was unlawful, and prayed that the 
cause of it might be examined into. 

The writ was issued on the same day of the application, 
and was made returnable before Judge Fleming three days 
thereafter. 

At the hearing, the body was produced, and Lt. Brooks 
made a return, setting up that the petitioner was a duly 
enlisted soldier; that he voluntarily joined the company in 
January 1864, and had received clothing, rations, &c. The 
following evidence was then introduced, all of it by the 
petitioner : 

1st. <A certificate, signed by William Hughes, jr., as cap- 
tain of the “ Liberty Guards,” and dated July 4th, 1862, 
which declared that Jacob B. Moody, then over forty-tive 
years of age, had been received and mustered into that com- 
pany as a substitute for private IIenry A. Swindle ; that all 
legal regulations had been complied with ; and that Swindle 
was thereby relieved from duty, and from further service in 
the army of the Confederate States. 

2d. A witness testified that he had known Moody in 
military service, in Capt. Hughes’ company, for a year or 
more; that he had seen him within the last ten days marching 
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with his company to Florida; that he was an able bodied 
man, and a good soldier; that witness believed him to be 
over fifty years old, and had heard him say several times 
that he was fifty-two. Another witness stated that he had 
been acquainted with Moody from early boyhood, and had 
no doubt he was over fifty. 

3d. A copy of General Orders No. 3, dated, “ Adjutant 
& Inspector General’s Office, Richmond, January 9th, 1864.” 
This order prescribed regulations for enforcing the Act of 
Congress of January 5th, 1864, terminating all exemptions 
theretofore granted on account of substitution. It required 
the persons embraced in this Act to report as volunteers or 
as conscripts, without delay, to the enrolling officer, aud 
declared that all who delayed beyond the first of February, 
would be considered as having renounced the privilege of 
volunteering, and would be held for assignment according to 
law. It gave to volunteers the privilege of selecting any 
company, not already full, which was in service on the 16th 
of April 1862; it provided for issuing to each volunteer a 
certificate of his being such, and forbade his reception into 
any company unless upon such certificate. And it declared 
that all, whether volunteers or conscripts, would pass through 
the Camp of Instruction of the State to which they belonged, 
and be forwarded thence to the companies selected, or to 
which they might be assigned. It contained still other pro- 
visions, but they need not be here recited. 

4th. <A certificate, signed by John O. Perry, as sub-enroll- 
ing ofticer of Liberty County, ‘and dated J anuary 26th, 1864, 
which declared that Swindle, the petitioner, had volunteered 
in Col. Millen’s Battalion, and had complied with the law 
allowing men who had furnished substitutes to volunteer by 
the first of February 1864. 

Sth. Lt. Brooks testified that Swindle volunteered on the 

22d of January, as one who had put in a substitute, and 
upon the ground that if he did not volunteer, he would be 
conseribed into some other company that he did not like; 
that he was regularly mustered in, though not sworn in, and 
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had received rations and clothes, but had not passed through 
the Camp of Instruction according to orders from the Adju- 
tant and Inspector General. John O. Perry, the sub-enroll- 
ing officer, testified, that under verbal orders from the Dis. 
trict Enrolling officer, he demanded of Lt. Brooks, abont the 
12th of February 1864, the surrender of Swindle, on the 
ground that he had not passed through the Camp of Instrue- 
tion according to law; that the order was, to take him before 
the district officer that he might be forwarded to the Camp 
of Instruction; and that Brooks refused to give him up. 
Dr. Denmark, Swindle’s father-in-law, testified, that the lat- 
ter volunteered with great reluctance; that he conversed 
with the witness in relation to going, and said the enrolling 
officer had been after him, that if he did not volunteer he 
would be conscripted and carried off under orders from the 
military authorities. The witness knew, that but for these 
orders, he would not have volunteered. 

Judge Fleming, upon these facts, held that Swindle was 
legally detained, and remanded him accordingly. 

The bill of exceptions alleges error in this decision, and 
asserts substantially, the following propositions : 

1st. That the substitute being over 50 years of age, able 
bodied, and still in service, the Government could have no 
claim upon Swindle, so long as the men over fifty were not 
called for. 

2d. That there was a contract with Swindle, when he put in 
the substitute, which the Government could not violate until 
the substitute was called for. 

3d. That though Swindle volunteered as proven, it was 
under the compulsion of orders issued by the Government, 
and Brooks held him contrary even to milztary law. 

In the Supreme Court, the case was submitted without 
argument. 


GAULDEN, for plaintiff in error. 
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Lyon, J . 


The applicant, Henry A. Swindle, previously to the 4th 
of July 1862, wasa private in “The Liberty Guards,” a 
company in the military service of the Confederate States, 
and on that day put into that company and the military ser- 
vice as a substitute for himself, one Jacob B. Moody, who 
was received as such, and the applicant discharged from 
duty and further service in the army of the Confederate 
States. 

After the passage of the act of the Confederate Congress 
of 5th January 1864, putting an end to exemptions hereto- 
fore granted on account of substitution, the applicant, solely 
to avoid conscription into a company or service more objec- 
tionable to him, volunteered as a private in company E., 20th 
Battalion of the Confederate army, commanded by Lieut. 
Col. Millen, and became thereby a regularly enlisted mem- 
ber of that company, having complied with the law allowing 
those who had furnished substitutes to volunteer by the 1st 
of February 1864, as appears by the certificate of John O. 
Perry, sub-enroling officer of Liberty county. 

Perry, the sub-enroling officer, acting under verbal orders 
from the district enroling officer, subsequently demanded of 
Lieut. Brooks, of company E., 20th Battalion, the surrender 
of the applicant to him as enrolling officer, on the ground, 
that he had not passed through the camp of instruction in 
compliance with General Orders No. 3, regulating the mode 
of putting into the military service those who had furnished 
substitutes, ete., and this demand had been refused, where- 
upon the applicant, Swindle, sued out this writ of Aabeas 
corpus, and upon tlie hearing of the facts, insisted upon his 
discharge. 

Ist. That as he had furnished a substitute in compliance 
with the provisions of the conscript act of —— 1862, and 
been discharged from all further military service in the 
army of the Confederate States, that any attempt to conscribe 
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him now, under the act of Congress, of January 5th, 1864, 
was illegal. 

2d. That he was entitled to his discharge from the custody 
of the commanding officer of company E., 20th Battalion, be- 
cause he had volunteered into that service solely under the 
advice and belief at the time, that if he did not, he would be 


subject to conscription; which was a misapprehension of 


fact and of his rights and therefore void. 

The right to a discharge, on the first ground, involves the 
constitutionality of the act of Congress of Jannary 5th, 
1864, entitled “An act to put an end to the exemption from 
military service of those who have heretofore furnished sub- 
stitutes,” and as that question has been already heard and 
determined, aflirmatively, in Darly and Fitzgerald vs. Har- 
ris, tried at Macon, in March last, it must be, so far as this 
Court is concerned, at least, as ves adjudicata. 

The second ground depended altogether on thie first ; be- 
cause, if the applicant was liable to conscription under this 
act, in case he did not avail himself of the right to volunteer, 
as he undoubted was, his enlistment was not made under any 
misapprehension of fact or of his right, but was valid and 
binding on him, and so we hold. 





Tuomas W. Coss, Plaintiff in Error, vs. Wu. B. Sratxiyas, 
Defendant in Error. 


B. A. Barpwiy, Plaintiff in Error, vs. Joun West, Defend- 
ant in Error. 


Assessors and Collectors of the Confederate Tax, duly appointed under revenue laws passed 
by the Congress of the Confederate States, and actually employed in the duties of their 
respective offices, are not liable to be called by the Governor of the State of Georgia into ac- 
tive service as militia-men, If the militia laws of Georgia authorize such a call, they are in 
conflict with the revenue laws of the Confederate States, which are a part of the supreme law 
of the Jand, and must prevail over the former. 
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Decisions on habeas corpus, by Judge Joun T. Crarxe, 
at Chambers, September, 1864. 


In the Supreme Court these two cases were argued together. 
They concerned the ltability to militia service of the Asses- 
sors and Collectors of taxes for the Government of the Con- 
federate States. 

The plaintiff, Cobb, aged 34 years, was duly appointed, 
in June 1863, Tax Collector of the Confederate States, for 
the 24th district of Georgia, comprising the county of Web- 
ster ; and since that period, he had been regularly engaged 
in the duties incident to his appointment. After the passage 
of the act of Congress, entitled, “ An act to organize forces 
to serve during the war,” approved February 17th, 1864, he 
was enrolled by the proper officer, under that act, and regu- 
larly detailed and assigned to the duties of his previous ap- 
pointment. While engaged in their performance, he was 
arrested by the defendant Stallings, under an order emana- 
ting from His Excellency, the Governor, for the purpose of 
being placed, as a soldier, in the militia of the State, having 
prior to the 17th of February 1864, (the date of the act of 
Congress,) been enrolled in the militia, under an act of the 
General Assembly, entitled, ‘ An act to reorganize the mili- 
tia of the State of Georgia, and for other purposes,” ap- 
proved December 14th, 1863. While held in custody by 
Stallings under the order of the Executive, he applied to 
Judge Clarke for a writ of habeas corpus, which was granted ; 
and at the hearing, the Judge remanded him, holding him 
subject to militia duty. 

The other plaintiff in error, Baldwin, aged 44 years, was 
appointed Confederate States Tax Assessor, for Stewart 
county, in July 1863, and from that date, up to the trial 
in the Court below, had been in the actual discharge of 
the duties of his office. Ile had never been enrolled in 
the militia of the State, but had been regularly enrolled 
and mustered into the service of the Confederate States, 


and on the 16th July 1864, was detailed by the enrolling 
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officer of the 38d Congressional district, for six months, as 
Confederate States War Tax Collector and Assessor for the 
county of Stewart. He was arrested by West, under the 
same authority, and for the same purpose as indicated above 
in the matter of Cobb, and on habeas corpus, at his instance. 
Judge Clarke rendered a similar judgment. 


Hatt, for plaintiffs in error. 
Harrett, for defendants. 
By the Court.—Jenxiys, J. delivering the opinion. 


The question for consideration in this case, is whether or 
not Assessors and Collectors of the Confederate tax in the 
State of Georgia, actually engaged in their respective duties, 
are subject, under the laws of the State of Georgia, as a por- 
tion of the militia thereof, to be called by the Governor into 
actual service for the purpose of repelling invasion. 

It is very clear that it is the duty of the Confederate Gov- 
ernment to protect each and all of the Confederate States 
against invasion, and that the general conduct and manage- 
ment of the war now in progress, are committed, by the con- 
stitution, to that Government. But it is equally clear, that 
there are emergencies, to meet which, the Goverment of the 
State pressed by them, may, proprio vigore, call out its mili- 
tia not previously placed in the Confederate service. It isa 
subject of profound regret, that controversies should grow 
out of the cdoperation of these two céordinate Governments 
in so sacred a cause. 

In the argument, exemption from the call of the State Ex- 
ecutive has been claimed for the relators on two grounds: 
Ist, that they had been enrolled as soldiers in the Confederate 
army, and then detailed for special service, in which they 
are now engaged, being subject, so soon as that shall have 
been performed, to be again placed in the ranks as other sol- 
diers. 2d. That they are civil officers of that Government, 
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appointed and ‘employ ed under an ant of Congress, iz in ie 
execution of a constitutional power, with which the service 
demanded by the Governor is incompatible. 

My mind has not been seriously impressed by the first po- 
sition, nor do I believe it influenced materially (if at all) 
the judgment of the Court. The Contederate Government 
is invested with both civil and military powers, imposing 
correlative duties, and although there may be between these, 
certain relations and dependencies, they are, in their natures, 
distinct. It is true, that revenue is necessary to the prose- 
cution of war, but it is equally so to the maintenance of Gov- 
ernment in peace ; and in the classification of governmental 
agencies into civil and military, that for the collection of 
taxes, would seem to appertain to the former class. It is not 
questioned that an individual may be transferred from the 
military to the civil service; but when the transfer shall 
have been effected, is not the seilfians status terminated, or 
at least, suspended } A satisfactory test may be found in the 
case before us, the transmutation of a soldier into a collector 
of taxes. Is he, thus transmuted, accountable to the depart- 
ment of the Treasury, or to that of War? Is he amenable for 
oflicial malfeasance to a court martial or to a civil tribunal ? 
Under existing laws, military service is compulsory; civil 
service however compensated, only voluntary. Can the 
Government compel a citizen, against his will, to fill a civil 
oflice by first enroling him in the army, and then detailing 
him to the duties of that office? Should not military details 
have a palpable connection with military operations? In 
declining to place the judgment of the Court on this ground, 
it is only intended to intimate as the better and salar opin: 
ion, that the appointment of an enrolled soldier toa civil 
office, operates as a discharge from the army, or at least as 
a temporary exemption from military service, and conse- 
quently, whilst so invested with civil office, courts cannot 
recognise his military status. 

Are the relators entitled to exemption from the call of the 
Governor, on the second ground, viz: that they are civil 
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officers of the Confederate Government, appointed and actu- 
ally employed, under an act of Congress, in the execution of a 
constitutional power, with which the service demanded by 
the Governor is incompatible. The Confederate and State 
Governments are céordinate within the territorial limits of 
any State; they operate upon the same persons, and are 
intended, by their separate but harmonious action, to accom- 
plish the grand results of security against wrongs, external 
and internal, and progress in civilization. The constitution 
of the Confederate States clearly defines the powers conferred 
upon the former, and as carefully and certainly secures the 
residuum to the latter. Jf thatinstrument be rightly under- 
stood and faithfully obeyed, conflict isimpossible. If, in the 
unguarded exercise of power by either, conflict ensue, there 
can be no difficulty in determining which shall yield. If, as 
in the present case, these Governments, at the same time, 
exact of the same person incompatible services, the solution 
of the question, which is entitled, cannot be intrinsically 
difficult. In a former case (Jeffers vs. Fair, yet unpublished) 
we held, that the Confederate Government cannot, in the 
exercise of the power “to raise armies, ” take from a State 
any civil officer actually employed in the functions of its 
government. We have as little difficulty in holding that no 
State Government can call into the field, for active service 
as a militia-man, an officer of the Confederate Government, 
duly appointed, and actually engaged in his official duties, 
under a constitutional act of the Confederate Congress. If, 
in virtue of her separate sovereignty, any state may rightfully 
claim of her Confederates the unobstructed operation of the 
machinery of her established Government, so they, in virtue 
of the compact, may, with equal right, claim of her the like 
unobstructed operation of the machinery of their common 
Government, established by consent of all. 

We payse not to inquire, whether the relators be or be not 
within the general terms of the act or acts of the Legisla- 
ture of Georgia, under which this call has been made, nor 
yet, whether or not they be embraced within its exemptions; 
though we cheerfully bear witness to the manifest intent of 
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the General Assembly to avoid conflict with Confederate 
authorities. If the relators be without the descriptive terms 
employed in those acts, to fix individual liability, or if they 
be within the clauses of exemption, all will agree, that 
they are entitled to the protection of the Courts. But sup- 
pose (to make the strongest case for the Appellees) they be, 
by a right construction of all the provisions of the militia 
laws of Georgia (considered per se) liable to the call, what 
then follows? A conflict exists between the law of the Con- 
federate States providing for the collection of revenue, and 
the law of Georgia regulating the militia, and subjecting 
them to the call of the Governor; and one or the other must 
yield. The 3d Section and 4th Article of the Constitution 
C. S., isin these words: ‘ This Constitution, and the laws of 
the Confederate States, made in pursuance thereof, and all 
treaties made, or which shall be made under the authority of 
the Confederate States, shall be the supreme law of the land ; 
and the judges in every State shall be bound thereby, any- 
thing in the Constitution or laws of any State to the contrary 
notwithstanding. ” 

For constructioh of this clause of the Constitution, see Ifc- 
Cullock vs. The State of Maryland, 4th Wheaton. 316. Hous- 
ton vs. Moore, 5th Wheaton, 1. Osborne and others vs. The 
U.S. Bank, 9th Wheaton, 738. In the case under considera- 
tion, it is not denied that the Congress of the Confederate 
States are empowered by the Constitution to lay and collect 
taxes; nor, that they have passed laws for that purpose; 
nor, that the relators have been duly appointed under those 
laws, and are actually engaged in the duties of their respec- 
tive offices ; nor, that the call of the Executive of Georgia, 
if enforced against them, will interfere with the performance 
of their duties, and suspend the operation of the revenue 
laws in their districts. As between these conflicting laws, 
(if they be in conflict,) the law of the Confederate States is 
Supreme, and the law of Georgia must yield. So says the 
Constitution, and we cannot say otherwise. 

Judgments Reversed. 
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Francis Roacu, plaintiff in error, vs. Tre Srare or Grorera, 
defendant in error. 
{1.] Ordinarily, upon a trial for homicide, it is not necessary for the evidence to showy 
where the deceased died, in order to give the Court jurisdiction. 


[2.] Newly discovered evidence is not 2 cause for a new trial when the verdict ought to 
be the same with it as without it. 


Indictment for Murder. In Chatham Superior Court. 
Motion in Arrest of Judgment and for New Trial. Decided 
by Judge Freminc. May Term, 1864. 


At May Term, 1863, of Chatham Superior Court, Francis 
Roach was tried for the murder of Patrick Tye, and found 
guilty of voluntary manslaughter. 


The indictment charged, both that the mortal blow was 
given in Chatham county, and that the deceased died in that 
county. 

The facts of the case as they appeared in evidence, were 
substantially these : 

The prisoner and the deceased, the latter being physically 
much the larger man, were friends, and had just taken drinks 
together ata barroom. They seated themselves in a shoe 
shop, in company with some other men, one of whom was 
Welch, the owner of the shop. The prisoner, the deceased, 
and Welch, all apparently under the influence of liquor, 
though not drunk, engaged in a friendly conversation about 
manhood and wrestling. The deceased at last asserted that 
they three could whip any other three. The prisoner told 
the others to hush up, and said he could get a man that could 
whip all three. The deceased said it was a lie; and the 
prisoner laughed, rose up, and lighted his pipe; then seem- 
ing suddenly to get angry, he turned round and told the 
deceased again to shut up. He reseated himself, and im 
mediately afterwards the deceased again gave the lie, or 
said it was a lic. All the three, the prisoner rising first, 
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then sprang U up, advanced, aud came together, Welch pl. 
cing himself between the other two. The room was not 
more than twelve feet wide, and their position, when they 
met, was some where about the middle of it. The prisoner 
drew his knife, and while he was in the act of drawing it, 
Welch caught him; but his right arm remaining free, he 
struck twice at the deceased over Welch’s shoulder. The 
first blow missed or glanced off, but the second took effect 
on the deceased’s head. Welch then pushed the prisoner, 
who backed into a corner of the room, where there was ¢ 

shelf some four feet above the floor, W elch shoving him 
along, and the deceased following closely up, seeming, as 
one witness stated, to be trying to get to the prisoner, and 
as another stated, resting his hands on Welch’s shoulders, 
apparent] y stupid and unconscious of danger. The prisoner, 
while in the corner, and in a stooping position, made a thrust 
with his knife past the side of Welch, and stabbed the de 
ceased mortally in the left side. This occurred on the 29th 
day of December 1862, in the city of Savannah, county of 
Chatham. 

A phy sician, whose office was in a neighboring street, was 
called in immediately. He testified at the trial, that there 
were slight wounds on the forehead, another on the head, (a 
bruise) and one in the left side reaching to the interior of the 
stomach; and that from this last, death took place on the 
dist day of December 1862. 

The prisoner, at the trial, requested the Court to charge 
the jury, that they must acquit him, because it was not 
shown by the evidence that the deceased died in Chatham or 
inany other county of Georgia, nor indeed where he died. 
The Court refused so to charge; and charged, on the con- 
trary, that it was «unnecessary to prove that the death took 
place in Chatham or in any other county of Georgia: and 
the prisoner excepted. 

After the return of the verdict, the prisoner moved in ar- 
rest of judgment and for a new trial, (combining both ob- 


jects in one motion,) on the grounds that the Court erred in 


the refusal and in the charge above mentioned; that the 
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evidence did not show that the deceased died in Chatham or 
in any other county of Georgia ; that the verdict was without 
evidence to support it ; that it was contrary to the weight of 
the evidence ; that it was contrary to law ; ard that new and 
material evidence had been discovered sinee the rendition 
of the verdict. 

This last ground was supported by the affidavit of one 
John Counts, who swore that, coming up during the progress 
of the difficulty, and looking in at the window, he saw three 
men scufiling, prisoner, the deceased, and Welch ; that Welch 
being between the others and having the prisoner round the 
waist, was shoving him back, and shoved him back until he 
got him away into the corner; that while the shoving was 
going on, the deceased struck the prisoner over Welch’s 
shoulder, and then put his hand in his pocket, as if to drawa 
knife, when the prisoner stabbed him; and that deponent 
never communicated his knowledge of these facts to the pri- 
soner or his counsel until after the verdict was rendered. 

The prisoner also made affidavit to the non-discovery of 
this evidence until after verdict; to his past diligence; and 
to his belief of being able to procure evidence in time for 
another trial, manifesting his innocence. 

His Honor, Judge Fleming, at May Term, 1864, delivered 
his judgment, overruling the motion. His decision, with 
the reasons for it, was written out at length, and sent up in 
the record. It makes no mention of any of the grounds of 
the motion except two: the ground that the evidence did not 
show that the deceased died in Chatham, or in any other 
county of Georgia; and the ground of newly discovered evi 
dence. Moreover, it treats the motion as two distinct mo- 
tions: one in arrest of judgment, the other for a new trial; 
and it assigns to the first exclusively, the ground touching 
the alleged deficiency in the evidence, and to the second exelir 
sively, the ground touching the newly discovered evidence. 

The bill of exceptions alleges that he erred, 1st, in refusing 
to arrest the judgment upon each of the grounds stated in 
his decision ; and 2d, in refusing to grant a new trial upon 
the same grounds. 
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In the Supreme Court, the case was submitted for the 
plaintiff in error on the Brief of Counsel. 


It was argued for The State by Ierpr, Solicitor General. 
Luurxiy, C. J. 


The well considered opinion of Judge Fleming is so clear, 
forcible, and convincing upon all the grounds taken by coun- 
sel for the plaintiff in error in this bill of exceptions, that we 
cannot do better than to substitute it as our own, and make 
it the judgment of this Court. It is as follows: 

“The motion in arrest of judgment is made on the ground 
that there was no proof to show that the Court had jurisdic- 
tion. This want of jurisdiction is contended for on the 
ground that there is no evidence to show that the deceased 
died in the county of Chatham, or in any other county of the 
State of Georgia. Assuming for the present, that “ The tes- 
timony does not show that Patrick Tye died in the county 
of Chatham, or in any other county of the State of Georgia,” 
does it follow that the Court had no jurisdiction ? 

By the Constitution of Georgia, “ all crimes shall be tried 
in the county where the crime was committed.” Where was 
this crime committed ? Counsel says “in the county or place 
where the death occurs.” At common law this answer is 
correct. But section 4,557 of the Code says: “ when any 
mortal wound shall be given, or any poison shall be admin- 
istered, or any other means shall be employed in one county, 
by which a human being shall ve killed, who shall die thereof 
in another county, the indictment shall be found and the 
offender shall be tried in the county where the act was per- 
formed or done, from which the death ensued.” It is not 
denied, that, according to the testimony, the mortal blow 
was given in the county of Chatham. But the argument is, 
that this isnot enough ; that it must be shown that the deceased 
died in the State of Georgia. Such is not my interpretation 
of the statute. My idea is, that the statute assumes, 
11 
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the State, the death takes place in that county; but, if 
in the course’of the trial, it should appear that the death 
took place in another county, still, that fact should not 
change the jurisdiction—in this respect changing the com- 
mon law, and which was all that the Legislature contempla- 
ted or intended. In other words, at common law the juris. 
diction attached in the county where the death occurred; 
by statute, the jurisdiction attaches in the county where the 
mortal blow was given. The next section of the Code gives 
us the cases in which it is necessary to prove the place of 
death, in order to give jurisdiction. Section 4,558 says: “If 
such wound be given or poison administered upon soil, the 
jurisdiction over which has been ceded to the Confederate 
States within the geographical limits of this State, or within 
the territory of an adjoining State, and death shall ensue 
therefrom in any county of this State, the indictment: shall 
be found, and the cause tried in the county where the death 
occurs.” These are the only cases in which it is necessary 
to prove the place of the death, in order to give jurisdiction, 
In all other cases, it is only necessary to prove the place 
where the mortal blow was given. When, therefore, coun- 
sel call upon the prosecution to prove the place of the 
death, he must first prove that the mortal blow was given 
upon soil, the jurisdiction over which has been ceded to the 
Confederate States within the geographical limits of this State, 
or within the territory of an adjoining State. I refuse the mo- 
tion, then, even if it be true that there is no proof that Tye 
died in Georgia. But is it true? Can any one read this 
testimony and doubt that Tye, not only died in Georgia, but 
that he died in Chatham county? No witness has said in so 
many words, that he died in Chatham county, but it is in 
evidence that the difticulty in which Tye received his death 
wound, occurred in “* Welch’s” shop, Chatham county, Geor- 
gia. It is in evidence that the wound was a severe one, the 
knife entering between the 9th and 10th ribs, cutting the carti- 
lage of the rib, and entering the stomach. (See Dr. Mooney’s 
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testimony.) Withsuch a wound, isit probable, is it even pos- 
sible, that he could have been carried out of Chatham county, 
much less could he have been carried out of the State of 
Georgia. The wound was received on the 29th of Decem- 
ber; he died on the 3ist. Dr. Mooney was called in im- 
mediately. As he proves that he died on the 81st, can any 
one doubt that he attended him from the 29th to the 31st? 
Can any one doubt that he attended him in Chatham county, 
and that he attended him until he died? In the absence of 
all proof to the contrary, can any one doubt that Tye died 
in the county of Chatham ? 

The motion for new trial is made on the ground of newly 
discovered testimony. Applications for new trial on this 
ground are not favored by the Courts, and very properly not 
favored, for if they were tavored, litigation would become 
endless. Jor this reason, the applicant is held to very strict 
rules. It is not one of these rules, as stated by counsel, that 
the evidence, if produced, mght produce a different verdict ; 
the rule is, might probably produce a different verdict. The 
minds of men are so differently constituted, that it is impos- 
sible to say what might possibly be the effect of certain evi- 
dence. We may, however, have some idea as to the proba- 
ble effect of evidence ; for we are authorized to suppose that 
evidence will probably have that effect to which it is entitled. 
Is it probable that this newly discovered evidence would 
have produced a different verdict? I feel perfectly satisfied 
in my own mind, that this evidence ought not to produce a 
different verdict ; and, therefore, I conclude that it probably 
would not have produced a different verdict, To understand 
the weight and effect to which this new testimony is entitled, 
we must take it in connection with the testimony had upon 
the trial. The new testimony is this: The witness, John W, 
Counts, it seems, was standing on the corner of Montgomery 
and Bryan streets, when he heard a row on the opposite side 
of the street, and on being informed that one of his company 
was in a row, went immediately over to see what was the 
matter. On going over, he looked through a window and saw 
five persons in the house. One was Roach. The other men 
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were Tye, Welch, and two others unknown to witness, 
When deponent looked through the window, he saw three 
men scuffing; they were Roach, Tye, and Welch. Welch 
was between Roach and Tye, and had Roach around the 
waist shoving him back, and shoved him back until he got 
him in the corner, and while Welch was shoving Roach back, 
Tye struck Roach over Welch’s shoulder, and then put his 
hand into his pocket, as if to draw a knife, when Roach stab- 
bed him. This testimony, by itself, makes out a pretty fair 
case of self-defence ; but when you connect it with what had 
happened before the witness looked through the window, it 
utterly fails to make out any such case. Let us see, then, 
what had happened previously. Thomas Roony testifies 
that Tye, Roach, and Welch, were talking about wrestling, 
running, and jumping; after they had talked some time, they 
went into Welch’s, next door, and continued to talk about 
wrestling, when Roach said he could get a man that could 
whip them, or something to that effect. Assoon as he made 
that remark, Tye said it was a lye. They instantly jumped 
up—the whole party; Welch got between them, aad Poach 
drew his knife, struck across Welch twice; the first blow 
missed, the second, witness thinks, struck Tye, and cut him 
on the head: Welch then shoved Roach back into the corner, 
when he stabbed Tye. At the time Tye was struck over the 
head, lie was behind Welch ; the positions were the saine at 
the time the stab was given. Roach reached Tye with his 
knife, who was behind Welch, by shoving it by Welch. 
Peter C. Cook confirms Roony in the important fact, that 
Roach drew his knife in the beginning of the difficulty, and 
struck twice at Tye, whilst Welch had hold of him, one of 
the blows taking effect. Dr. Moony confirms both of the 
witnesses, by proving other wounds besides the one which 
occasioned death, and which Counts saw from the window. 
How, then, does the matter stand? Roach had drawn his 
knife and inflicted a blow, if not two blows, before the fact 
occured to which Counts testifies. Suppose that either of 
the two first blows had been fatal, would not Roach have 
been guilty? Was not the third blow, and which proved 
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fatal, given in obedience to the same mad impulse that 
prompted the two first? It is a far fetched idea to suppose 
that the third blow was given in self-defence; it is clear 
tomy mind, that it was but a continuation of the same mur- 
derous assault, with a deadly weapon, to which both the wit- 
nesses testify. If, at the moment, it was necessary to’ his 
self-defence, he brought the necessity upon himself. Sup- 
pose I see a man in the act of shooting me, and to save myself, 
I rush upon him with a deadly weapon, would my attack 
upon him justify his shooting me? Would his shooting me 
be considered an act of self-defence? Would it not rather be 
considered as a carrying out of his original purpose? True, 
his shooting me might, at the moment, be necessary ; but it 
is a necessity of his own creation, and cannot avail him as a 
denfence. Such is the case before me. Toach had attacked 
with a deadly weapon ; no apprehension that a deadly wea- 
pon would be used to resist him, can justify him in the fur- 
ther use of his weapon. Such use must be considered as a 
carrying out of his original intention. Any other doctrine 
would give a loose rein to violence and murder. No man 
can attack another with a deadly weapon, without knowing 
that he puts his own life at hazard ; and if this hazard is to 
justify him, then murder ceases to be a crime. 

The motion in arrest of judgment, and the motion for a 
new trial, are both overruled. 





Jusse A. Anstry, plaintiff in error vs. E. J. Srarr, enrolling 
officer defendant, in error. 


{1,] Since the passage of the Act of Congress to put an end to the exemption of those 
from the military service who had furnished substitutes, approved Sth January 1864 
one is not entitled to a discharge from the custody of the enrolling officer, by reason of 
having furnished a substitute. 

{2.] A, within the conscript age, and while exempt by reason of his having a substitute 
in, became a member of the ** Wheeler Dragoons” a company for the defence of Augusta, 
under the act of Congress of August 21st, 1861. Held: That this did not protect him 
from enrollment under the conscript Act, after his exemption, by reason of having put 
in a substitute, had been put an end to by Congress. 
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[3.] A contractor to en Confederate Government with arms, is not exempt, - 
reason thereof, from enrollment as a conscript. 


Habeas Corpus, in Richmond Superior Court, decided by 
Jupce Hoox, April Term 1864. 


Ansley, aged thirty-eight years, being in the custody of 
Capt. Starr, who, as enrolling ofticer, held him for assign- 
ment to general military service in the army of the Confed- 
erate States, sued out a writ of /Zabeas Corpus before Judge 
ITook for his discharge. The writ issued on the 15th of 
April, 1864. At the hearing, which took place on the 19th 
of April, three distinct grounds of exemption from the ser- 
vice demanded, were presented to the Court, and insisted 
upon. These were, 1st. That the relator had furnished a 
substitute; 2d. That he was already in the service asa 
member of a local company; and 3d. That he was a con- 
tractor with the Government for the manufacture of arms. 
The facts which were made to appear to the Court, respecting 
each of these grounds, will now be stated separately in their 
order. 

Ist. Substitution.—On or about the Sth of December 
1862, the relator put into the army of the Confederate States, 
for the w ar, a substitute who was forty-eight years of age on 
the 26th of the previous January. This act of substitution 
was admitted by the enrolling officer, in his return, and its 
regularity or original validity 1 yas not controverted. 

2d. Local Company. —In July 1863, a local cavalry com- 
pany was formed for the defence of the City of Augusta 
and its vicinity, called “The Wheeler Dragoons.” Of this 
company, Ansley, the relator, was a member. It tendered 
for service during the war, and was accepted, and mustered in 
for that period. Its muster-rolls, specifying the terms of ser- 
vice, were forwarded to the war department at Richmond, and 
commissions were issued from thence to its officers, the com 
missions agreeing in all respects with the muster-rolls, as to 
the period and other conditions of service. The final organi 
zation, as thus completed, took place in September 1863, 
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and was in conformity to an Act of Congress, approved 

August 21st 1861, and to General Orders on the subject 
issued by the Adjutant and Inspector General, by order of 
the Secretary of War, Nos. 86 and 98, Series of 1863. 

The President gave to Col. Raines, Commandant of the 
Post of Augusta, authority to call out the company for such 
time as he should see fit. Under this authority, Col. Raines 
called it out for service once a week. Its duties, under this 
call, were to drill, to act as Provost guard, to guard hospi- 
tals, public property, prisoners of war, etc. The horses were 
shod at Government expense, and, when on duty, rations and 
forage were furnished by the Government. No pay had 
been drawn by any of the members. The company still ex- 
isted, when this case was heard in the Court below, and its 
status, with respect to actual service, was as just described. 
Ansley’s membership had not been terminated by any act 
of his, but his commanding officer had, under orders, turned 
him over for assignment to some company in general service. 
It was thus that he fell into the hands of the enrolling officer. 

3. Contract.—On the first day of January 1864, the firm’ 
of Rigdon, Ansley & Co. entered into a contract with the 
Confederate States for the manufacture of pistols, known as 
“Colts Repeaters, ” engaging for the production of a certain 
number each month, and becoming bound to carry out a 
previous contract made in March 1863, between the Govern- 
ment and some of the persons constituting this firm. The firm 
consisted of four members, one of whom was Ansley the relator, 
who was the book-keeper and financial manager. His duties 
were distinct from those of the other members, and theirs 
from his, and from those of one another. According to the 
evidence, private armories are carried on as public ones are, 
having book-keepers, time-keepers, and other officers, and in 
every armory there ought to be a competent financier. To the 
successful performance of the contract, Ansley was thought 
by two witnesses to be indispensable. One of these witnesses 
was the inspecting officer in the ordnance department, who 
had been sent out to inspect the armories at Athens and Au- 
gusta, and who had inspected this one carefully; the other, 
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was one of the members of the firm. A third witness, algo 
a member of the firm, testified that the personal presence of 
Ansley was indispensable, though his duties, so far as the 
witness knew, might be performed by another, but not more 
efficiently. The capital stock of the firm was $160,000, and 
they worked sixty operatives. They expected to increase the 
capital soon, to $320,000, and the number of operatives to 
two hundred and fifty. They were executing their contract 
with the Government faithfully, and giving satisfaction ; the 
arms of their manufacture were very good. Some time 
after January 5th, 1864, the firm applied for the exemption 
of all their members; but the application was refused by 
the Bureau of Conscription, as to Ansley and one other. Ex- 
emption was granted to two members who, for general service, 
were over age. 

The Court ruled, that Ansley was liable to the service 
claimed of him, andremanded him accordingly. This judg- 
ment was excepted to as erroncous, and brought here for 
revision. 


Ilitu1arp, for the plaintiff in error. 
Frank H. Minter, for defendant. 


Lyon, J. 


[i.] The plaintiff in error was not entitled to a discharge 
by reason of his having put into the service a substitute 
under the conscript act of 16th April 1862, and the amend- 
ment thereto of September 27th, 1862. The exemption 
thereby acquired, was put an end to by the act of 5th Janua- 
ry 1864; which law, this Court adjudicated ‘in Darly and 
Fitzgerald vs. Harris, to be constitutional. 

[2.] It is claimed that the plaintiff was cntitled to his dis 
charge, because he was already in the military service of the 
Confederate States as a volunteer in “The Wheeler Dra- 
goons,” a company formed for the defence of the city of Au- 
gusta, under an act of Congress entitled “ An act to provide 
for local defence and special service,” approved August 21st, 
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1861; that the company was formed in July 1863, ten- 
dered to the War Department for the war, and was accepted 
upon the terms and conditions of its organization, and its 
officers commissioned accordingly. The company was not 
completely organized until September 1863. It was insisted 
that this enlistment into the military service, although for 
local defence and special service, by the applicant, and its 
acceptance by the President, formed a contract between the 
Government of the Confederate States of the one part, and 
this applicant, as well as every other member of the com- 
pany, of the other part, that the members of the company 
should perform certain service, and that the Government, in 
consideration thereof, would not, during the term of enlist- 
ment, require of them any other military service. We do 
not see how this position can be maintained. The act cer- 
tainly contains nothing to warrant such an idea, nor do the 
regulations of the War Department, in force at the organiza- 
tion of the company, authorize it. And to these only must 
we look to ascertain the intention of the parties, as well as 
their respective duties, rights, and privileges in the forma- 
tion and reception of this company. .They are operative as 
well on the Government as on the companies, etc., formed 
under them. General Orders No. 86, for 1863, applicable 
directly to companies, battalions, and regiments formed, or 
to be formed, under this act of August 21st, 1861, provides, 
in paragraph 1st, that “Companies, etc., composed of per- 
sons not within the age of conscription, (eighteen and forty,) 
will be accepted as volunteers throughout the Confederacy, 
under the act of August 21st, 1861, for local defence and 
special service;” pargraph 10—“That these organizations 
will be preferred to, and exempt their members from any 
call of militia.” The 1st paragraph of this order was amended 
by General Orders No 98, of 20th July 1863, so as to read as 
follows: “ Companies, battalions, and regiments, composed 
of persons not within the age of conscription, eighteen and 
forty-five, will be accepted as volunteers throughout the 
Confederacy, under the act of August 21st, 1861, for local 
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defence and special service.” ‘Those persons belonging to 
such organizations, who are of conscript age, and neither 
exempted by law nor already in the service, will be dis- 
charged and reported to the bureau of conscription for 
enrolment.” 

Ansley, the applicant, entered the service as a volunteer, 
in the company organized under this act, in September 1863, 
He was within the conscript age, but not subject to it at the 
time, by reason of having put in a substitute. He accepted 
the service, subject to these regulations, and when his ex- 
emption from conscription subsequently ceased, by reason 
of the passage of the act of Congress, “To put an end to the 
exemption from military service of those who have heretofore 
furnished substitutes,” he fell within the regulation imposed 
by paragraph 2, of General Orders 98, copied above, and 
was subject to conscription, and it was under this provision, 
which we think to have been in conformity to law, that he 
was enrolled and properly held in custody for the perform- 
ance of the military service prescribed by the conscript act. 

[3.] The applicant was not entitled to exemption by reason 
of his being a member of a firm that held a contract under 
the Confederate Government to manufacture pistols for it 
The exemption act does not exempt the contractor, but the 
artisans, mechanics, and employees in the establishment of 
such persons as are engaged under contract with the Govern 
ment in furnishing arms, ete: Provided, That the chief of the 
ordnance bureau, or some ordnance ofticer authorized by him 
for the purpose, shall approve of the number of operatives 
required in such establishment. Ansley, although a member 
of the firm, was employed as the book-keeper of the estab- 
lishment, and his services in that capacity were necessary 
for the business, but he failed to show the necessary appro- 
val of the chief of the ordnance bureau to entitle himself to 
the exemption. 
Judgment aftirmed. 
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W. H. H. Cuarmay, plaintiff in error, vs. Wu. T. Wooprurr, 
defendant in error. 


{1.] Section 3958, of the code relates only to certiorari sued out to correct errors in the 
Inferior Courts, proper, sitting twice in each year as Courts of law, and in Courts of 
Ordinary, of the several counties. 

[2.] Writs of certiorari sued out to correct errors by the Justices of the Inferior Court 
of any county, trying habeas corpus cases, are regulated by § 3960 of the code. 


Motion to dismiss certiorari in Taliaferro Superior Court. 
Decided by Judge Rrrsr. August Term, 1864. 


On the application of the plaintiff in error, Chapman, a 
writ of habeas corpus was issued by one of the Justices of 
the Inferior Court of Taliaferro county, on the 23d of Feb- 
rnary 1864, directed to Woodruff, who, as sub-enrolling 
officer of that county, held Chapman in custody for mili- 
tary service in the army of the Confederate States. The 
writ was made returnable on the 26th of the same month, 
at the court house, and before the Justice who issued it. 
At the return, the case was heard at chambers, before the 
whole bench of Justices, (five in number,) of the Inferior 
Court of Taliaferro county, by whom a unanimous judg- 
ment was rendered, discharging Chapman, the relator, from 
custody. Upon this judgment certiorari was brought by 
Woodruff to the Superior Court, in the mode pointed out 
by § 3960 of the code of Georgia: that is, by petitioning 
that Court, plainly and distinctly setting forth the errors 
complained of, filing the petition, together with the requisite 
bond, with the Clerk, and procuring the Clerk, thereupon, 
to issue the writ of certiorari, directed to the Justices, whose 
judgment was the subject-matter of complaint. 

At the term of the Superior Court to which the certiorari 
was returnable, counsel for Chapman moved to dismiss the 
same, on the ground that it should have been brought in 
the mode prescribed by § 3958 of the code; that is, (after 
excepting, in writing, to the decision pronounced below,) 
by petitioning the Judge of the Superior Court, and having 
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ie: " compatible with his etnias ' ~ issue the writ of 
certiorari, directed to the Clerk of the Inferior Court, ete, 
The specific legal question underlying this motion, was, 
whether the habeas corpus was a cause in the “ Inferior 
Court” of Taliaferro county, or whether it was in an “In- 
ferior Judicatory, or before persons exercising judicial pow- 
ers,” within the true sense and meaning of the code. 

His Honor, Judge Rexss, held, that it was not to be con- 


sidered as in an Inferior Court, proper, but as in one of 


the other jurisdictions mentioned, and so refused to dis- 
miss the certiorar?. This refusal is the error alleged in the 
present bill of exceptions. 


Bristow, represented by Porrte and Toomns, for plaintiff 


in error. 
Hv tt, represented by Biecxtry, for defendant. 
By the Court.—Jenxtys, J. delivering the opinion. 


The case in the Court below was a certioraré sued out in 
the county of Taliaferro, for the purpose of reviewing a 
judgment rendered by the Justices of the Inferior Court of 
that county, upon a return to a writ of habeas corpus issued 
by one of them. 

Section 3958 of the code prescribes the method in which 
a writ of certiorari shall be obtained, for the correction of 
any error alleged to have been committed “ by any Jnferir 
Court, or Court of Crdinary.” Section 3960 prescribes a 
different method for obtaining the same writ, for the cor- 
rection of an alleged error committed in any cause, “7a 
Justices Court, Corporation Court, Council, or any Infervor 
Judicatory, or before any person exercising judicial powers. 
The method prescribed in the latter section was adopted in 
this case, and when called for trial in the court below, a 
motion was made to dismiss the certiorari, on the ground 
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that it vaoula ‘Sei been nail out, not inte deitian 3960, 
put under section 3958. 

This presents the question, whether the triors of the habeas 
corpus case were the Inferior Court of Taliaferro county, or 
whether they constituted any one of the tribunals specified 
in section 3960. 

[1.] We may remark, that, as a general rule, when that 
County Court which has concurrent jurisdiction with the 
Superior Court, except in equity causes, and causes involving 
title to real estate, or that quasi corporation controlling county 
aftairs, is referred to, in our legislation, it is designated as “Zhe 
Inferior Court,” or “any Inferior Court,” meaning the Inferior 
Court of any county. But where extra powers are confer- 
red, or duties imposed, upon the persons constittting these 
Courts, or upon any one of them, the phraseology usually 
employed is, “ a Justice,” or “one or more Justices of the In- 
ferior Court.” The latter terms would seem to be only de- 
scriptive of the officers of the State, in each county, who 
shall be authorized to exercise the powers, or to perform the 
duties in question. <A striking instance of this, bearing di- 
rectly upon the question under consideration, occurs in three 
consecutive sections of the newcode. Article 1st, chap. 4th, 
is entitled “The Inferior Court, and dts Justices.” We are 
thus pre-monished, that some of the sections embraced in 
this article have reference to County Courts, proper, and 
others to the Justices who, in association, constitute these 
Courts. Accordingly, we find that section 285, commencing 
with the words, “ Zhe Inferior Courts have authority to 
tax,” proceeds, under five heads, to enumerate powers appro- 
priate to a court of law. Section 286, commencing, “ To 
exercise original and exclusive jurisdiction, when sitting 
for county purposes, over the following subject-matters, viz :” 
proceeds under nine heads to confer powers appropriate to a 
county corporation. 

Then follows section 287, which, commencing thus, “ The 
Justices of the Inferior Court have authority,” etc., ooaifern 
powers not embraced in either of the other sections, some of 
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which one alone may perform, whilst others require the 
concurrence of two or more; some of which are only ini. 
tiatory of other proceedings, whilst others are fully ended 
and performed by the act designated. And of those only 
initiatory, some are required to be returned to a court of 
law, for further prosecution, (as in attachment,) whilst others 
are to be, by the Justice, himself, carried through the sub- 
sequent proceedings, (as in possessory warrants); and of 
those required to be returned to a regular term of a court 
of law, for further prosecution, some are required to be re- 
turned to the Superior Court, others to the Inferior Court, 
and still others toa Justices Court. When we add to this 
view the consideration that any one Justice may issue a writ 
of habeagcorpus, whilst by section 281 of the code, it is pro- 
vided, that “ not less than three of such Justices can hold a 
Court,” it is clearly established, that in the dssuzng of the 
writ, the Justice is not exercising the jurisdiction of that 
Court of which he is one of the commissioned Judges, but 
simply performs the duty of a magistrate, enjoined by stat- 
ute. If not, then, in its inception, a proceeding in the Infe- 
rior Court, when does it become so, or how does it get into 
that Court ? 

Let us trace the proceeding in its legal course: Section 
3921 provides, that “If the writ be issued by a Justice of 
the Inferior Court, the return shall be heard by at least a ma- 
jority of the Justices of such Court.” Itis not that the return 
shall be made to, or heard by the Inferior Court. The same 
distinctive phrase, used in section 287, “ Justices of the In- 
ferior Court,” is employed here. That section confers upon 
Justices of the Inferior Court, among others, the power of issu- 
ing both writs of attachment, and writs of habeas corpus. We 
have seen what after-proceedings are to be had, under the lat- 
ter. We will now look to the course directed in the former. 
The comparison will prove instructive. By section 3194, itis 
provided, that when the amount sworn to exceeds the sum 
of fifty dollars, the attachment shall be made returnable to 
the next term of the Superior or Inferior Court, (not being 
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within twenty days of the time of issuing it;) and if the 
sum sworn to shall not exceed fifty dollars, then to the next 
Justices Court of the district. Of course the court, to whose 
regular term it is thus returned, then acquires jurisdiction, 
as a regularly constituted and permanent court of law. 
Hence, it appears, further, that the question of jurisdiction 
as between these courts, does not depend, in the case of at- 
tachment, upon the relation existing between any one of 
them and the officer issuing the writ. The law determines 
it by other circumstances. But why this difference between 
the two writs in the matter of return? Why is the attach- 
ment always made returnable to a regular term of some estab- 
lished court, and the habeas corpus always to the officer issuing 
it, to be heard by him alone, or by him and others specified, 
without reference to courts, or their terms? Because, in 
the former case, the emergency is satisfied by the execution 
of the writ, and thenceforth the ordinary course of proce- 
dure in courts of law, having their periodical sessions, is ad- 
equate to the ends of justice. It is a simple question of in- 
debtedness. Not so with the writ of habeas corpus. The 
emergency requires not only its immediate service, but 
speedy decision of the merits of the case. It is a question 
of personal liberty. Again, the Inferior Court is not al- 
ways open. By section 3162, it is enacted, that “ the Infe- 
rior Courts of this State shall be held twice in every year, in 
each county thereof, by the Justices of the said Court, or a 
majority of them, at the times hereinafter mentioned.” 
Then follows a tabular statement of the times appointed for 
its session, in each county. Sections 3168 and 3169 pro- 
vide for a failure of a majority of the Justices, or of all of 
them, to attend, at the time appointed, and for adjournments 
in term time. They contemplate either a postponement, 
under specified contingencies, and by special procedure, of 
the regular session, or its intermitting continuance: From 
these three sections two results inevitably follow: 1st, That, 
except as qualified by section 3168, there can be no session 
of the Inferior Court, unless it be commenced at one of the 
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two times fixed by law, for the county to which it apper- 
tains. 2dly, That a session once terminated, that Court re. 
mains closed, until the time specified in the law for its next 
session. And we know, that to this view the practice of 
that Court corresponds. If it be necessary to add any thing 
to this point, reference may be had to the 4th specification 
under section 287, in these words: “ The Justices of the In- 
ferior Court have authority to sit at any time, as a@ Court 
for county purposes, and for the exercise of any power they 
possess, as a quasi corporation, contradistinguished from 
their power as a Court.” This clearly negatives the idea, 
that “ their power as a Court” may be exercised at any time. 
But, section 3914 requires that “the return day of such writ (of 
habeas corpus) shall always be within twenty days after the pre- 
sentation of the petition therefor.” Since there are but two 
sessions of the Court in a year, any coincidence between the re- 
turn day of the writ and the session of the Court, would be 
purely accidental, and the Legislature cannot be presumed to 
intend that the execution of its mandates shall depend upon 
accident. In all other cases, a hearing in the Inferior Court, 
upon return of the writ, would be a legal impossibility. 
Hence, we conclude, that the Court designated in section 
3921, is not the Inferior Court, proper, but a special judi- 
catory, constituted for the particular class of cases referred 
to. Section 3958, therefore, is inapplicable to habeas corpus 
Courts, unless the terms “ any Inferior Conrt” be held to 
include all Courts inferior to the Superior Court. If s0, 
section 3960 would not only be unnecessary, but would be 
in conflict with section 3958, at least, as regards the tribunals 
therein mentioned which may be called Courts, as “ Jus- 
tices Courts, Corporation Courts, and Councils.” The word 
“any,” which is held to extend the operation of the section 
to all Courts inferior to the Superior Court, we apprehend, 
has in this connection, a different and more restricted signi- 
fication. If it had the more extended meaning insisted 
upon, it would have been unnecessary to mention, specially, 
the “Court of Ordinary,” for that, without specification, 
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would fall within this broad description, “any inferior 
Court.” And here applies the maxim, “ expressio unius, 
eaclusio est alterius.” We find two expressed, the “ Court 
of Ordinary,” (and there is a Court so named in law,) and 
“the Inferior Court,” that being the legal style of another 
Court. By grammatical construction, the term “ any” ap- 
plies as well in this section to “ Court of Ordinary” as to 
“Inferior Court.” The true reading is, “ any Inferior Court 
or any Court of Ordinary.” Thus read, the meaning would 
be, “the Inferior Court, or Court of Ordinary of any county ;” 
there being a separate Court of each description for every 
county. In the case of The Mayor and City Council of 
Macon vs. Shaw, 16th Ga. 172, this Court decided, “That 
our judiciary act of 1799,” (the provisions of which relating 
to certiorart, are the same as those of the 3958th section of 
the code, except that Courts of Ordinary are embraced in 
the latter,) “refers only to the writ of certiorari, as issu- 
ing to the Inferior Court, proper, (meaning our County 
Court, composed of five Justices,) and the twenty days no- 
tice required, by that act, to be given, has application to 
that Court only.” We hold, then, that certiorart to the 
habeas corpus Court, which sat in Taliaferro county, could 
not be sued out under section 3958, because it was neither 
the Inferior Court nor the Court of Ordinary of any county, 
to which Courts, alone, that section applies. 

[2.] Was the proceeding under section 3960 proper? We 
think it was. The causes mentioned therein which may be 
reviewed by certiorart, in the manner prescribed, are those 
pending in “a Justices Court, Corporation Court, Council, 
or any inferior judicatory, or before any person exercising 
judicial powers.” We think triors of habeas corpus cases 
must be included either in the descriptive terms “ inferior 
judicatory, ” or in those others, “ persons exercising judicial 
powers.” It seems to have been the intention of the Legis- 
lature to subject every primary judgment pronounced under 
legal authority, affecting private rights, to review; and 
broader, more comprehensive language could scarcely be 
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employed. Can there be a judgment pronounced, which, un- 
reversed, the citizen is bound to obey, and which yet emanates 
from no Court, no judicatory, no person or persons exercis- 
ing judicial powers? We apprehend not. In the case of Lip. 
ingston vs. Livingston, 24th Ga. 379, this Court held, that 
habeas corpus Courts were, in the sense of the Constitution, 
“inferior judicatories,” and their proceedings subject to re. 
view by certiorart. Then there was no provision of law to 
carry into effect that clause of the Constitution, except as 
related to “ The Inferior Court” proper. The code has sup- 
plied that defect. It is argued that the designation, “ infe- 
rior judicatory,” as used in the code, applies only to judica- 
tories inferior to Justices Courts first named in the section, 
Why not suppose it used in the sense of the 7th clause, 2d 
section, fourth article of the Constitution, and introduced to 
embrace all judicatories inferior to the Superior Court, and 
not previously specified in this section of the code, or in sec- 
tion 3958? But exclude from consideration this specification,. 
and we ask, if the persons legally trying a habeas corpus case 
be not an inferior judicatory—if they be no Cour? at all—is 
there any escape from the conclusion, that they are “ persons 
exercising judicial power?” That is an independent desig- 
nation. 

The rule of construction, that where, in an act of the Leg- 
islature touching Courts, one Court is named, and the words 
‘and other Courts” follow, those words must be taken as 
applying to Courts inferior to that named, is not without ex- 
ceptions. In Dwarris, on statutes 758, we read, “ but in the 
statute of Marlbridge, Cap. 19th, a provision is made “ touch- 
ing essoigns in counties and hundreds, or in courts baron, or 
in other courts; and here, although the act beginneth with 
inferior Courts, contrary to rules (as is known by common 
experience) the general words, vel in aldis curtis, are inter- 
preted to extend to the King’s Courts of record, in Westmin- 
ster, and other Courts of record. And the cause is, for that 
otherwise, these general words, should be void ; for it cannot, 
according to the general rule, extend to inferior Courts, for 
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none be more inferior, or lower, than these that be particu- 
larly named; and so, note a just exception out of the gen- 
eral rule.” 

Our opinion is with the Court below, whose judgment is 
affirmed. 


We Wi bebe. Coes baraid 


Exwan J. Srarr, enrolling officer, plaintiff in error, vs. 
Roszert T. Barton, defendant in error. 


The judgment of the Court upon the facts, in cases of habeas corpus, is analagous to the 
verdict of the jury, and will not be disturbed by the reviewing Court if there be enough 
to support it, although there may have been other testimony strongly in conflict with it. 


Habeas Corpus. Decided by Judge Hoox. At Chambers, 
June, 1864. 


The decision below was upon a writ of habeas corpus sued 
out by the defendant in error against the plaintiff in error, 
returnable before Judge Hook at Chambers. 

The question made was as to the exemption of Barton, 
the defendant in error, from military service in the army of 
the Confederate ‘States, on the ground that he was a physi- 
cian, over thirty years of age, and engaged in the actual and 
regular practice of his profession for seven years prior to the 
17th day of February 1864, the date of the act of Congress 
entitled, “‘ An act to raise forces to serve during the war.” 

At the hearing, the parties being at issue upon the matters 
of fact involved in this ground, they both introduced evi- 
dence. Barton proved by his father (who also was a physi- 
cian,) that he was born in 1832, received his diploma from 
the Medical College of Georgia, in March 1856 ; entered im- 
mediately on the practice, and from that time forth, had 
been, and still was, in the regular practice of his profes- 
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sion, all the while dependant solely upon it for the sup- 
port of himself and family, and not once engaging in any 
other business or occupation ; that in 1856 and 1862-3-4, 
he practiced with his father in Richmond county, and du- 
ring the intermediate years, in the counties of Jefferson, Co- 
lumbia, and Burke, a part of the time in each, respectively, 
By.two other witnesses, he proved that he practiced in Rich- 
mond county in 1856-7; and by three others, that he prac. 
ticed in the same county in 1862-38-45; by two others, that 
he practiced in Jefferson county in 1857-8 ; by two others, 
that he practiced in Columbia county in 1859; and by three 
others, that he practiced in Burke county in 1861. He also 
introduced his account books containing charges for medi- 
cal services from 1856 to 1861. 

The enrolling officer proved by the Assessor and the Col- 
lector of taxes for the Confederate States, that Barton had 
neither registered as a physician, nor paid the special tax as 
such, required by the acts of Congress; also, by one of these 
witnesses, that Barton, after setting up his claim to exemp- 
tion, upon being told by the Assessor that he would now 
have to register, replied that he would willingly pay a thon- 
sand dollars to obtain his exemption. 

By the Collector of State taxes for the county of Richmond, 
(who in 1862-3 was both Collector and Receiver, and for the 
eight preceding years, the Receiver alone,) he proved that 
Barton never did give in a professional tax in that county, 
and that in making his returns in 1862 and 1863, though he 
returned his poll and his road hands, he positively refused 
to return a professional tax, on the ground that he was not 
practicing. This witness further testified that the father of 
Barton had frequently told him his son was not practicing. 

Judge Hook held, that the facts necessary to constitute the 
exemption, were established ; and he thereupon passed an 
order of discharge, to which the enrolling officer excepted, 
and brought the same to this Court for review. 
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Frank H. Mitrer, for the plaintiff in error. 





Hiti1arp, for the defendant. 
Lumpkin, C. J. 


There was a conilict of evidence in this case, and the only 
question is, was there testimony enough to warrant the judg- 
ment of the Court? In other words, suppose this case. be- 
fore the jury, and the verdict had been for Barton, the de- 
fendant in error, would the verdict of the jury be set aside 
and a new trial ordered, because the verdict was strongly 
and decidedly against the weight of evidence? We think 
not. The judgment of the Court upon the facts, in cases of 
habeas corpus, is analagous to a verdict of the jury; and will 
not be disturbed by the reviewing Court, provided there 
was enough evidence to support it, although there may have 
been other proof strongly in conflict with it. 

Judgment affirmed. 


Wa. A. Inwiy, plaintiff in error, vs. A. W. Jackson, defend- 
ant in error. 


The filing a bill of exceptions to the decision of the Judge below in hadeas corpus cases, 
does not operate as a supersedeas, But the applicant must remain in the condition 
in which he is placed by the judgment, whether exception be taken or not. 


Habeas Corpus. Decided by Judge Hoox. At Chambers. 
October 1864. 


His Excellency, the Governor, ordered into the field all 
persons subject to militia duty. Col. Irwin, an officer of 
the militia, arrested Jackson, in execution of that order. 
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Jackson, to obtain his discharge, sued out a writ of habeas 
corpus before Judge Hook, on the ground, that he was not 
liable to serve in the militia. On the return of that writ, 
Judge Hook decided against his application for discharge, 
and remanded him; and he excepted. His bill of excep. 
tions, after being signed and certified by the presiding Judge, 
was filed in the Clerk’s office. After this, he remained at 
home unmolested, until the Governor issued another order, 
directing specially, that men who had sued out writs of ha- 
beas corpus, and had been on the return thereof adjudged 
subject to duty, should be sent to the front. Under both 
this and the preceding order, and while the bill of excep- 
tions in the former case was pending in the Supreme Court, 
Col. Irwin arrested Jackson again. The latter now sued out 
before Judge Hook, a second writ of habeas corpus, claim- 
ing his discharge on the ground, that the first writ was yet 
pending in the Supreme Court on the bill of exceptions. 
Judge Hook, at the hearing of the second writ, passed an 
order of discharge; holding that when the judgment on the 
first writ was rendered, Jackson was in the custody of the 
law, and not in that of the militia officer; that the bill of ex- 
ceptions, when signed and filed, superseded that judgment, 
leaving Jackson still in the custody of the law; and that this 
was yet his proper status, and would be during the pendency 
of the bill of exceptions in the Supreme Court. 

Col. Irwin excepted to this decision, and brought it here 
for review’ 


Nore.—Dates.—First arrest, and writ and decision thereon, 
September 1864. Second writ issued and heard, October 
18th, 1864. No other dates given. 

Not stated in the record. Interval between first judg- 
ment and filing the bill of exceptions. What was done, 
if any thing, towards executing that judgment prior to 
filing the bill. Whether any bond given, affidavit made, 
or costs paid, or whether the Judge passed any order 


for supersedeas. 
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Hatt, for plaintiff in error. 
GitmorE, for defendant, made no argument. 
Lyon, J. 


The only question made by this record, is whether the 
signing and certifying a bill of exceptions to this Court, 
upon the judgments of the Superior Court,in habeas corpus 
trials, operate as a supersedeas—so as to continue the appli- 
cant discharged from the arrest or custody of which he com- 
plains, until the hearing and adjudication of the case be- 
fore this Court, in those cases where the relator is remanded 
by the judgment of the Court below, back into custody. 

We are clear that the bill of exceptions, in these cases, 
does not operate as a supersedcas. It can only have that 
operation in those cases, and in the manner provided for es- 
pecially by the statute. 

“The bill of exception sthus filed, shall operate as a super- 
sedeas upon the plaintiff in error complying with the follow- 
ing terms: In a civil cause, the party shall, on or before 
filing the bill of exceptions, pay all costs, and by himself, his 
agent or attorney in fact or at law, give bond with good se- 
curity, payable to the oppostie party, and conditioned for the 
payment of the eventual condemnation money and all sub- 
sequent costs, which bond shall be attested and approved by 
the said clerk. Or he may file an affidavit with the said 
clerk, stating that he is unable, from his poverty, to pay the 
costs and give the security for the eventual condemnation 
money, and that his counsel has advised him that he has 
good cause for.a writ of error, which affidavit shall operate 
as if the costs were paid and bond given. In a criminal 
cause, where the offence is bailable, the defendant shall enter 
into a recognizance before the said clerk, with security to be 
approved by him, in a sum to be fixed by the presiding 
Judge, conditioned for the personal appearance of such de- 
fendant, to abide the final order, judgment or sentence of 
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said Court. If the offence is not bailable, the Judge shall 
order a supersedeas at the time of filing the bill of exceptions, 
If the party is unable, from his poverty, to give the recogni. 
zance, the Judge shall order a supersedeas upon the filing of 
an affidavit, as provided in civil cases; but the defendant 
shall not be set at liberty without the recognizance.” 

These are the only cases in which the bill of exceptions 
operates as a supersedeas. In civil cases, where the costs are 
paid, and a bond with security given for the eventual con- 
demnation money ; and in criminal cases where the offence 
is bailable, upon like terms, except that the bond is given 
for a sum fixed by the Judge, and when not bailable, by 
the order of the Judge; and when the party cannot give the 
bond from his poverty, then the Judge orders the superse- 
deas, but the defendant is not set at liberty. 

This case does not fall within any of these provisions. 
It is a civil proceeding, but there is no eventual conden- 
nation money, and no bond can be given to protect it. It is 
not a criminal cause, yet the personal presence of the 
party suing out the writ is required, and must be secured, 
before he is discharged upon the filing of the bill of ex- 
ceptions, else injustice may be done to the service by the 
loss of a soldier. No bond is authorized to be given so 
as to compel his attendance to abide the final order, judg- 
ment, or sentence of the Court, and yet that attendance is 
necessary ; nor could the Court require a bond to be given, 
for there is no one authorized to collect or to recover the 
money in ease of its forfeiture; besides, money would not 
compensate the loss to the service of the soldier. The case 
is not provided for by the letter of the statute, and by the 
enumeration of the particular cases in which a swpersedeas 
is allowed, all others are excluded; nor is the case within 
the spirit of the law, for the reasons I have already given. 

Until the Legislature thinks proper to supply this omis- 
sion, the condition of an applicant must remain as it is 
placed by the judgment of the Court below, on the merits 
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of the question. If the custody is declared to be a le- 
gal one, he must be continued in that condition, or if it 
be declared illegal, he must be discharged ; notwithstanding 
a bill of exceptions be filed in either event. 





Anprew W. Jackson, plaintiff in error, vs. Revsmy Mayo, 
Sheriff, defendant in error. 


Appellant having been previously adjudged liable to service in the Confederate army, 
upon the hearing of a habeas corpus sued out by him against the enrolling officer, and 
having filed his bill of exceptions, and taken an appeal to this Court, was, pending the 
appeal, arrested by the Sheriff of Washington county, under the proclamation of the 
Governor of the State, calling out the militia, and was about to be sent forward to the 
place of rendezvous, when he sued outa writ of habeas corpus against the Sheriff : 
Held, that the first judgment had not been superseded, but remained of force until re- 
versed on appeal, and that in the interim the appellant was not subject to be placed in 
active service with the militia. 


Habeas Corpus decided at chambers, by Judge Hook, Au- 
gust 1864. 


The Sheriff, Mayo, by virtue of a proclamation of His 
Excellency, the Governor, ordering all men liable to perform 
militia duty, to be sent forward to the front, held Jackson, 
the plaintiff in error, in custody, claiming the right to send 
him forward accordingly. That the Sheriff was the proper 
agent to enforce the Governor’s proclamation, was not con- 
troverted ; but Jackson, denying his liability to militia ser- 
vice, applied to Judge Hook for a writ of habeas corpus to 
test that question. The writ was issued on the 6th of Au- 
gust 1864, and on the 11th of the same month the hearing 
took place ; when it appeared that Jackson was within con- 
script age, namely, between 18 and 45 years; that he had 
put a substitute into the army of the Confederate States, 
and had, for that cause, received a discharge therefrom ; 

14 
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that subsequently he was enrolled for Confederate service, 
by the enrolling officer of Washington county, and sued 
out a writ of habeas corpus, before His Honor Judge Hook, 
asserting his exemption from that service, on the ground of 
having furnished a substitute; that the judgment rendered 
by Judge Hook on the trial of that writ, was against him; 
but that the cause was still pending before the Supreme 
Court, for adjudication at the (then) next term at Milledge. 
ville. 

Upon these facts, Judge Hook held him liable to serve in 
the militia, and remanded him to the custody of Mayo, the 
Sheriff; and this judgment was brought here for reversal 
by the present writ of error. 


The case was submitted, in this Court, without argument. 
By the Court.—Jenxins, J. delivering the opinion. 


The appellant in this case had been previously enrolled as li- 
able to military service in the Confederate army, had sued out 
a writ of habeas corpus against the enrolling officer, and on 
the hearing, had been adjudged liable to that service and 
remanded to the custody in which the writ found him. He 
filed his bill of exceptions and appealed to this Court. -Pend- 
ing the appeal, he was arrested by the Sheriff of Washington 
county, in obedience to a proclamation of the Governor of 
Georgia, calling the militia into active service. Thereupon, 
he sued out a writ of habeas corpus against the Sheriff, seck- 
ing exemption from the call of the Governor, on the ground 
that he had been adjudged liable to military service in the 
army of the Confederate States, and that his appeal from 
that judgment was still undecided. It is very clear that 
both these claims of service cannot be at the same time en- 
forced against the same individual. Ie cannot at the same 
time fill a place in the Confederate army, and in the militia, 
in active service. 

He had been enrolled as a Confederate soldier, and taken 
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into custody by an officer of that army, from which he was 
temporarily withdrawn by the execution of the writ of habeas 
corpus. On the return of this writ, the parties had a hear- 
ing, and the result was, that the relator was declared sub- 
ject to the military service of the Confederate States, and 
remanded to the custody of the enrolling officer. Immedi- 
ately upon the signing of this judgment, he wasremitted tothe 
status he occupied before the suing out of the writ of habeas 
corpus, Which was that of an enrolled soldier of the Confede- 
rate army. Was his condition changed anterior to his arrest 
by the appellee in this case for the purpose of being sent for- 
ward to the rendezvous of the State militia? If so, what 
wrought the change? Certainly not the bill of exceptions 
which he filed to the judgment of the Court below, remand- 
ing him to the custody of the enrolling officer. This is not 
a case in which the filing of the bill of exceptions: operates 
as a supersedeas. The judgment of the Court remains in full 
force until reversed by this Court. At the precise point of 
time, then, when the appellant was before the Court below 
in this case, the judgment rendered against him in the first 
case of habeas corpus, holding him liable to service in the 
Confederate army, for which he had already been enrolled, 
should have been considered correct and binding. In this 
view, there is no escape from the conclusion that the judg- 
ment now under review is erroneous. There is a positive 
incompatibility between the services to both of which the 
appellant has been adjudged liable in the Court below. 
The judgment in this case is reversed. 


Joun Forrester, plaintiff in error, vs. Tuz Srate of Groreta, 
defendant in error. 


After” plea of guilty, judgment will not be arrested because a blank left in the indict- 
ment for the name of the county for which the Grand Jurors were sworn, has not been 
filled up. 


Indictment in Fulton Superior Court. Motion in Arrest 
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of Judgment. Decided by Judge Bicuam. January Ad- 
journed Term 1864. 


This writ of error was made returnable to the last term 
of the Supreme Court at Atlanta, but, by consent of counsel, 
it was heard at Milledgeville. 

The plaintiff: in error, being arraigned upon an indictment 
charging him with the offence of larceny. from the house, 
pleaded guilty, and then moved in arrest of judgment, on 
the ground, that the bill of indictment did not show that it 
was found true by a grand jury of Fulton county. The 
usual entry of “true bill,” signed by the foreman, was in- 
dorsed upon the indictment, which was in all respects regu- 
lar and complete, except that a blank left for the insertion of 
the name of the county, was not filled up. 

So much of the indictment as is necessary to show the 
place and connection of the blank referred to, is here copied: 

“Georgia, Fulton county: The grand jurors selected, cho- 
sen, and sworn for the county of——, to wit, Jesse M. Cook, 
foreman,” etc. 

The Court overruled the motion, and this is the error com- 
plained of. 


T. W. J. Hitt, tor the plaintiff in error. 
Hammonp, Solicitor General, for the State. 
Loumpxiy, C. J. 


This objection, it good at all, which we vy no means ad- 
mit, comes too late. It ought to be taken advantage of by 
demurrer, and before the defendant pleads to the merits.— 
See Code of Georgia. And after the plea of guilty is filed, 
judgment will not be arrested because a blank left in the 
indictment for the name of the county for which the grand 
jurors were sworn, has not been filled. The motion avas 
properly overruled. 9. Geo. F. 58; 24 Geo. R. 383; 26. 
Geo. F. 515. 

Judgment Affirmed. 
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Zacuartau Dirs, plaintiff in error, vs. AnpHoura Hurret, 
defendant in error. 


Aminor below the age of 17 years, not liable to military service, and who has volun. 
teered into the service, is notwithstanding entitled to a discharge, upon application, by 
habeas corpus. He is incapable of giving his consent to a contract by which he would 
be bound. 


Habeas Corpus. Decided by Iudge Locnrane. * At 
Chambers. November 1864. 


The plaintiff in error was but sixteen years of age on the 
6th of April 1864. His father was dead—had been dead 
five years; his mother was living. Without the consent of his 
surviving parent—indeed against her express protest—he en- 
listed as a substitute in the army of the Confederate States. 
She procured his discharge on habeas corpus; and he again 
enlisted without her consent, and in opposition to her protest. 
Afterwards, he absented himself from his company without 
leave, and was arrested, sent to Macon, and there put in the 
military prison. Being sent out of the prison under guard, 
to eut wood in the City, he escaped; he was recaptured, and 
started under guard to his command, when he again escaped. 
Being again arrested and brought back, he was lodged in the 
same prison to be sent in a few days, under guard, to his 
command. No charge for any military offence had been 
preferred against him. 

He now sued out a writ of habeas corpus against Capt. 
Hurtel, the keeper of the prison, for his discharge. His 
mother was not a party to the proceeding, though she veri- 
fied, by her affidavit, his petition for the writ, and she testi- 
fied in his behalf at the hearing. The writ was issued by 
Judge Lochrane on the 9th of November 1864. It was re- 
turned and heard the next day, when the facts above stated 
appeared in evidence. Judge Lochrane, upon these facts, 
refused to discharge him. This is the error complained of. 
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he, 


N. J. Hammonp, representing Brannaw, for the plaintiff 
in error, was stopped by the Court. 





No appearance for the defendant. 
Lyon, J. 


The plaintiff in error, being a minor under the age of 17 
years, at which he woutd have been subject to military duty, 
was, on that account, entitled to his discharge. Ie could not 
make a consent or contract for service that was binding on 
him, and the military authorities had no other claim upon 
him. See Moncrief vs. Hurtel, decided at Macon, January 
Term 1863. 





oo 


Tuomas Wrigut, plaintiff in error, vs. THe Srare or Gxor- 
ata, defendant in error. 


[1.] A new trial will not be granted, dn the ground of newly discovered evidence, where 
there has been a manifest want of diligence to procure it before trial. This rule ought 
to be enforced sternly,if the newly discovered evidence is intended to prove an alibi, 
the presumption being, that the fact itself, and the witnesses capable of proving it, must 
have been known to the accused, or easily ascertainable. Ignorance of the time laid 
in the indictment, is itself evidence of culpable negligence. 

[2.] A new trial will not be granted on the ground of newly discovered evidence, if its 
only object is to impeach the character or credit of a witness. 

[3,] New trial refused on the ground that the verdict was contrary to evidence, there 
being abundant evidence to sustain it, if the witnesses were entitled to credit. The 
credibility of witnesses is peculiarly within the province of a jury, and their conclu- 
sion will be disturbed only in flagrant cases of injustice. 


Indictment in Chatham Superior Court, for larceny from 
the house. Motion for new trial. Decided by Judge Fiex- 
inc. January Term, i864. 


Wright, the plaintiff in error, was indicted for the offence 
of larceny from the house. The property alleged to have 
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been stolen was a trunk containing money and other valua- 
bles. The offence was charged in the indictment to have 
been committed on the 17th day of March 1863. | The trial 
took place in the May following. 

By the evidence of the owner and his wife, it plainly ap- 
peared that the trunk was stolen from the house while they 
were gone to market, on the day laid in the indictment. It 
was on a Tuesday, between four and seven o’clock in the 
morning. The points of venue, value and ownership were 
also established by these witnesses. The house was in the 
city of Savannah. A third witness swore positively that 
about five o’clock on a Tuesday morning, in March 1863, it 
being day-break, though not very light, she saw Wright en- 
ter the house by the back door, and then come out with a 
trunk and carry it off. 

Upon these facts, themselves, there was no counter-evi- 
dence; and the case, as finally submitted to the jury, pre- 
sented only one debatable point, and that was, the credibility 
of this last witness. The matters tending to impeach her 
credit, were these: 1st, Some apparent improbability in one 
or two collatteral facts to which she testified ; as, that three 
days before the trunk was stolen, Wright, being in a saloon, 
called her out, saying that he had sgmething to tell her, and 
then told her that he was going to take a trunk out of this 
same house, (naming the owner,) and for her not to say any- 
thing about it, at the peril of her life, if she did, that he 
would murder her. 2d, She, herself, had been arrested 
upon suspicion of being the guilty party, and after her ar- 
rest, had informed upon Wright. 38d, She had recently be- 
fore the theft, lived, or boarded in the same house from 
which the trunk was stolen, and knew where it was kept, 
and she had said to Wright, in answer to questions put by 
him on the subject, that she did not know, but supposed the 
owner had much money, and kept it in a trunk or in bank: 
This was a part of her own testimony. 4th, She owned on 
the stand, to having said out of Court, that she knew noth- 
ing about the case, and that the owner of the trunk was to 
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give her $25.00 to go home upon, after the trial was over, 
She owned, also, to having written a letter to Wright’s si- 
ter, saying, that for $40.00 to go away upon, she would 
leave, and not be present to testify. 5th, She denied on the 
stand, certain declarations which, in opposition to her denial, 
were sworn to by the defendant’s witnesses as having been 
made by her; as, that the owner of the trunk was to give 
her $25.00 to swear against Wright; that she intended to 
swear for whichever party would give her the most money ; 
and that she could not say it was Wright who took the 
trunk, because she did not know it, ete. 6th, There were 
other contradictions; as, that Wright’s sister offered her 
$50.00 and house furniture to swear for him—she affirming 
it, and Wright’s sister denying it. 

The jury rendered a verdict of guilty; and the defendant 
moved for a new trial, on the ground of newly discovered 
evidence, and because the verdict was without evidence to 
support it, and because it was contrary to the evidence, and 
contrary to law. 

This motion was adjudicated by Judge Fleming, at Jann- 
ary Term 1864, and a new trial was refused. 

As regards the newly discovered evidence, the case rested 
on the following affidavits: The captain of a military com- 
pany to which Wright belonged, swore, that from the 15th 
to the 24th of March 1863, Wright was in camp at Fort 
Bartow, and was reported for duty by the orderly sergeant, 
and that deponent did not communicate his knowledge of 
these facts, either to Wright or his counsel, until after the 
verdict. Two other persons swore that on the night of the 
16th of March 1863, Wright slept in the same camp or tent 
with them at Fort Bartow, about four miles from Savannah, 
and there remained until the next morning. One of them 
added that he staid in camp all the next day, until the de- 
ponent went to Savannah, and that during that time he was 
quite sick, and suffering from a severe tooth-ache. One of 
them stated that he did not communicate these facts, and 
the other, that he did not communicate his knwledge of 
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them to Wright or his counsel before the rendition of the 
verdict. 

Wright, himself, swore that when placed on trial he did 
not know that the 17th of March 1863 was the day alleged 
in the indictment, nor that the witnesses would swear to 
that time; that he had never been served with a copy of 
the indictment, nor had he seen the warrant; that he was 
confined in jail until brought out for trial, and had never 
had an examination; that from the testimony given on an 
investigation of the larceny before the Mayor of Savan- 
nah, when Ella Scott was arrested as the guilty party, he 
was led to believe that the time alleged and proved would 
have been different; that after the rendition of the verdict 
against him, he discovered that the evidence set forth in the 
accompanying affidavits could be obtained and established ; 
that he used all diligence consistent with his position in jail, 
| to obtain evidence; and that he believed he could obtain 
evidence in time for another trial, to show his innocence. 
| There was still another aftidavit, but sworn to fifteen days 
| later than Wright’s. It was made by a policeman, who 
swore that Ella Scott, (the witness whose evidence fixed the 
larceny upon Wright,) told him, on the 25th of March 1863, 
while in his custody, charged with the crime, herself, that 
the money was stolen by some of Jake Reed’s men and some 
Louisianians, whose names she did not know, but that she 
/ knew them by sight. The deponent communicated this 
conversation to Wright after the verdict was rendered. 

It should be observed, that no effort was made at the trial 
to establish an alzhz, and that no evidence on that point was 
introduced. 





The case was submitted for the plaintiff in error upon the 
brief of counsel. 


Hrmwr, Solicitor General, for the State. 
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By the Court.—Jenxuss, J. delivering the opinion. 


The error assigned in this case is, the refusal to grant the 
appellant a new trial; and this error is referred to two 
grounds upon which the application was made. 

[1.] It is insisted that a new trial should have been 
granted on account of newly discovered evidence which, if 
adduced, would establish an alzbz. 

In the case of Monroe vs. The State, 5 Ga. 85, it is stated as 
a settled rule of practice in this Court, that great caution 
will be exercised in granting new trials on the ground of 
newly discovered evidence. In Carlisle vs. Tidwell, 16 
Ga. 33, it was held, that “it is the déscovery of unknown evi- 
dence, and not the ascertainment of the materiality of 
known evidence, which ean serve as a cause for a new trial.” 
It has been repeatedly adjudicated, that it must appear, from 
the showing of the applicant, that due diligence has been 
used anterior to the trial. Roberts vs. The State, 3d Ga. 
322. Beard e al vs. Simmons, 9 Ga. 4. Berry vs. The 
State, 10 Ga. 511. 

From all these rulings, this proposition may be deduced, 
that on applications for new trial on account of newly dis- 
covered evidence, it must be made to appear, that either the 
fact itself, proposed to be proven, or the evidence by which 
it may be proven, was unknown to the accused at the time of 
the trial, and that due diligence was used in preparing the 
defence. It is scarcely necessary to add, that the rule is in- 
tended to be applied to evidence affecting the general issue. 
With this idea in the mind, it is clearly apparent that there 
is an intrinsic difficulty in the attempt to base upon the proof 
of an alibi, as newly discovered evidence, a motion for a new 
trial. Ido not say that merit in such an application is an 
impossibility ; but there is that in its nature, which sbould 
awaken the scrutiny of Courts, and which calls for rigid ap- 
plication of rules intended to guard the administration of 
justice against cunning evasion. An alii, as a defence 
against the accusation of crime, consists in the fact, that at 
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the time when the crime was committed, the accused was at 
a place different from that where it was committed, so differ- 
ent as to preclude the idea that he was the perpetrator. As 
a general rule, a man is presumed to know where he was on 
a particular day or night, the presumption being weaker or 
stronger, as the time is more or less remote. Other circum- 
stances, too, may increase or impair its strength: as, whether 
the accused, at the time designated, abode at the place in 
question or elsewhere ; whether he were then mainly station- 
aryoritinerant. But, with these qualifications, it may be re- 
marked : first, that an intelligent man, upon the presentation - 
of the charge, would instantaneously resort to a comparison 
of the venue of the crime, and his actual locality at the time 
designated ; secondly, that the ideas of time and place are 
among those most familiar to, and best remembered by the 
common mind, whose occupations are chiefly with daily oc- 
currences. Now, suppose a man of this moderate intelli- 
gence, suddenly informed that he was charged with theft. 
If conscious of hisinnocence, he would, in his simplicity, natur- 
ally and instantly inquire, “ Charged with theft! from whom, 
when, and where?” On being informed, that it was said to 
be from A. B—, on the 17th day of the last month, in Sa- 
vannah, if resident elsewhere than in Savannah at the time 
specified, would he not at once tax his memory with the in- 
quiry, whether or not he were at that time casually in the 
City? If in fact not then there, is it not almost certain that 
the fact would be in his knowledge, and the proof of it most 
probably in his power ? These remarks lead to the conclusion, 
that where the fact of alibi exists, it furnishes no technical, 
abstract, or doubtful defence; is not devised, and wrought 
out by skillful practice; it is the suggestion of common 
sense ; Within the range of the meanest capacity, short of idocy ; 
and furnishes a triumphant vindication of innocence. The 
inference is, that it would require an extraordinary showing 
on an application for a new trial, to excuse or account for the 
omission to set up such a defence on the first trial. 
Let us now consider the case of the appellant. 
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The larceny, with which he was charged, was alleged and 
proven to have occurred in the city of Savannah, on the 17th 
day of March 1863. Precisely at what time the defendant 
was arrested, does not appear, but he was tried and con- 
victed on the 26th day of May 1863, two months and ten 
days after the commission of the act. He states in his affi- 
davit that he had been confined in jail a portion of that in- 
terval, under this charge, and therefore the interval between 
the time of the larceny and the presentation of the charge 
against him, was still shorter. According to the case made 
for a new trial, he was, on the said 17th March 1863, a mem- 
ber of: a military company in service, and encamped at fort 
Bartow, four miles from the city of Savannah. This fact was 
of course known to him at the time of his arrest and of his 
trial. The very nature of the service made him stationary 
at camp Bartow, except upon occasional absences on leave. 
All this was strongly suggestive of an alibz. His situation 
in camp was not solitary; his associates were not few; they 
were at least numerous enough to constitute a military com- 
pany. His situation was that of a man whose daily pres- 
ence in camp is, by military usage, tested by one or more 
roll calls ; and one of his affidavits discloses the fact, that on 
that particular morning, (17th March 1863,) there was a roll 
call at camp Bartow. Hence, we infer that if the fact of 
alibi existed, as now set up, unusual facilities for the proof 
of it were at his command. Yet we have no evidence that 
any movement, whatever, towards this most available de- 
fence was made, anterior to, or during the trial; nor that a 
continuance was asked, to give time and opportunity for the 
procurement of evidence of a fact, certainly known to him, if 
it existed. 

In the January following, (seven or eight months later,) 
under the pressure of a conviction, he is enabled to produce 
two men who swear that heslept in the same tent with them, 
at camp Bartow on the night of the 16th March, 1863, suffer- 
ing from tooth-ache, and was certainly in camp until after 
roll call. True, they say they did not communicate their 
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knowledge of these facts until after his trial and convic- 
tion. But why communicate facts already as well known to 
the party interested in proving them, and by him also known 
to be within thezr knowledge, susceptible of proof by them ? 
These affidavits of Miller, Hover, and Manin, fix upon the 
appellant most flagrant want of diligence. How is it ex- 
cused? First, The circumstances of an investigation of a 
similar charge against a third person, impressed his mind 
with a belief that a different date was alleged as the time 
of the theft, but what those circumstances were, is not 
stated, nor if they were, could they excuse him. His concern 
was with the charge against him. Secondly, He had not 
been served with a copy of the indictment, and was not 
informed of the time when the crime charged against him 
was alleged to have been committed. But he was entitled 
toacopy of the indictment before arraignment, and could 
have learned from it the time specitied, or he could have 
learned it before trial from the original. His failure, there- 
fore, to assert his rights cannot be pleaded in exeuse of neg- 
ligence in the preparation of his defence.. It is further urged, 
that he could not know, what would be proven as the date 
of the commission of the crime, the State not being confined - 
to the time specified in the bill. It istrue that some latitude 
is allowed in proving the time, and very properly so, but 
practically, such variances are not usual—are exceptional ; the 
proof as to time, generally corresponding to that alleged. 
Where, as in this case, that correspondence exists, it can avail 
nothing to say he could have proven an ali, but did not 
prepare himself with the proof, because, by possibility,a time 
different from that alleged might have been established by 
the evidence for the prosecution. His difficulty is, that now 
affirming his ability, (if a new trial be granted,) to prove an 
alibi on the day laid in the indictment, he used no diligence 
to obtain the proof before the trial. A new trial could not, 
under the circumstances, be granted, on this ground, without 
setting aside reiterated rulings of the Court. 

[2.] As to the affidavit of Dennis, that the witness Scott 
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had, in a conversation with him, previously to her examina. 
tion on the trial, charged the larceny upon other parties, we 
remark, first, that the charge was very vague, the persons 
then charged by her not having been named, but only de. 
scribed as being some of Jake Reed’s men, and some Louisi- 
annians ; secondly, that this Court has held as “a well settled 
rule, that a new trial will not be granted, on the newly dis- 
covered evidence, if its only object be to impeach the char- 
acter or credit of a witness.”—Lewining vs. The State, 13 
Ga., 513. 

[3.] Little need be said in regard to the remaining ground, 
viz: that the verdict is contrary tothe evidence. This Court 
has repeatedly decided that it is only in flagrant cases that a 
new trial will be granted for this cause alone. 

If the witnesses were entitled to credit, in this case, there 
was abundant evidence to sustain the verdict. ‘The credi- 
bility of witnesses is a matter especially confided to the dis- 
cretion of the jury. The Court will seldom interfere with 
their exercise of it. 

The judgment below is aftirmed. 


Josepu P. Wine, plaintiff in error, vs. Exwan J. Srarr, 
defendant in error. 


It is competent for the Supreme Court to order the judgment below to be modified eo 
as to meet the justice of the case, the parties at the hearing being present by their 
counsel, and agreeing thereto. 


Habeas Corpus. In Richmond Superior Court. Decided 
by Judge Hoox. April Term, 1864. 
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Habeas corpus was sued out by Wing against Starr, who, 
as enrolling officer, held him in custody upon a charge of de- 
sertion from camp Randolph, one of the camps of instruction. 
The arrest was made in pursuance of orders from the com- 
mandant of thecamp. Wing had been detailed as an over- 
seer, and his detail, as it would seem, had expired or been 
revoked. He asserted his non-liability to general military 
service, upon two grounds: 1st, because he was over forty- 
five years of age, and 2d, because he was permanently disa- 
bled by rheumatism. 

At the hearing, he proved by one witness that he suffered 
from rheumatism ; by another, that he was quite lame from 
it, and permanently so; and by a third, who was a physician, 
that he suffered from severe rheumatism, and that a person 
afflicted in that way was unfit for field service. His own 
statement (which was heard by consent of parties,) was that 
he was permanently lame from it. 

Upon the subject of his age, he stated that there was no 
family record, but that he was over forty-five at the hearing, 
and was so in the spring of 1863, to the best of his knowledge 
and belief; and that at the time he was ordered to camp, he 
was uncertain about his age, and not prepared to swear to it. 
One of his school-mates testitied that he believed him to be 
forty-six at the hearing, and over forty-five a year previously ; 
another witness, who had known him from twenty to thirty 
years, swore, that to the best of his knowledge, he was forty- 
seven or forty-eight; another, who had known him some 
forty years, stated, that to the best of his judgment, he was 
about forty-six, that he believed him to be that, and that 
there was no family record; another, who had known him 
twenty-two years, and who was, himself, forty-two, thought 
him forty-six, the witness judging from his own age; and 
another, who first knew him in 1821 or 1822, when he was 
some three or four years old, said he was about forty-six, to 
the best of his belief and recollection. This witness further 
testified that he knew of no record, and that Wing’s parents 
could not write. 
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Whether any of the witnesses were related to Wing, did 
not appear: none of them bore the family name. 

The Court remanded him to the custody of the enrolling 
officer, and that was the ruling complained of. 

In the Supreme Court the case was not argued, counsel 
for the parties agreeing to let the judgment of the Court be- 
low be so modified, as that the plaintiff in error should be 
assigned to light duty, and, with that modification, that it 
stand affirmed. 


Hiiutarp, for the plaintiff in error. 


Frank H. Minter, for the defendant. 


Scans anita —————— 


Smeron Granapr, plaintiff in error, vs. R. A. Woon, de- 
fendant in error. 


If the plaintiff in certiorari fail to give “to the opposite party in interest’ the notice 
required by 3967th section of the Code, and fail to show that he was prevented from 
doing so by unavoidable cause, a motion to dismiss the certiorari in default of such 
notice, at any time anterior to final judgment, must prevail. 


Jertiorart in Richmond Superior Court. Decided by 
Judge Hoox, at Chambers. June 1864. 


Judge Gould, presiding in the City Court of Augusta, de- 
cided, in December 1863, a controversy between these parties, 
then depending before him on a writ of habeas corpus. 
The judgment being adverse to Granade, the relator, he 
sued out a writ of certiorari upon the same, returnable to 
the April term 1864, of Richmond Superior Court, alleging 
divers errors touching the substantial merits of his case. The 
certiorart was applied for later than twenty days after the 
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decision complained of, and no notice was given to the op- 
posite party of its pendency, or of the time and place of 
hearing, as required by section 3967 of the code of Georgia ; 
nor was any excuse rendered for the omission. 

The cause was argued in the Superior Court, before Judge 
Hook, at April Term 18645; and the counsel for Wood, after 
the close of his argument on the merits, moved to dismiss 
the certecrart, upon the ground, among others, that the no- 
tice above referred to had not been given. The Judge re- 
served his opinion to be matured at chambers, and in the 
June following, delivered his judgment in writing, affirming 
all the rulings of Judge Gould embraced in the certiorar?, 
and also sustaining the motion made by counsel to dismiss 
the same for the omission to give notice. 

This judgment, both as to the merits, and the motion 
to dismiss, was brought before the Supreme Court by Gra- 
nade, and was fully argued here by the counsel for both 
parties; but, as the case was presented upon an incomplete 
record, this Court declined to enter into any of the points 
discussed, except that respecting the want of notice. 


Hintraxp, for plaintiff in error. 
Frank H. Mirier, for defendant. 
By the Court.—Jenxius, J. delivering the opinion. 


The transcript of the record, and the original bill of ex- 
ceptions in this case, were lost in the course of transmission 
from the county of Richmond, by mail, to the Clerk of this 
Court. By consent of counsel, an agreed copy of the latter 
was substituted for the lost original, and the cause allowed 
to be tried upon that alone. There were several exceptions 
taken, affecting the merits of the judgment reviewed on 
certiorart in the Court below, which this Court found it im- 
possible to adjudicate satisfactorily, in the absence of the 


transcript of the record. There was, however, one ground 
16 
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fully developed in the bill of exceptions, which must neces- 
sarily have controlled the judgment of this Court, whatever 
opinion may have been entertained upon a full and clear 
presentation of the other points. 

Waiving all others, therefore, we place our judgment 
upon that one, which we proceed to state. 

In the conclusion of his argument in the Court below, 
wherein the merits of the case were discussed, the counsel 
for the defendant in certiorari, who was also respondent in 
habeas corpus, moved to dismiss the certiorari, tor the reason 
that no notice was given to the defendant, his agent or attor- 
ney, of the granting of the writ of certzorar, or of the time 
and place of hearing the same, as required by section 3967 
of the code. There is no issue of fact here. It is admitted 
that no notice was given, but the counsel for the plaintiff in 
certiorart insisted in the Court below, and in this Court, 
that the motion came too late—that by appearing and argu- 
ing the case upon its merits, the defendant had waived the 
defect, and could not, at that stage of the proccedings, take 
advantage of it. The Court below sustained the motion to 
dismiss; and this is the judgment we are called upon to re- 
view. 

That, in legal proceedings, there are certain irregularities 
which will be considered as waived, unless exception be taken 
tothem before going to trial on the merits, isnot denied. But 
in determining whether or not this rule applies to a particu- 
lar case, reference must always be had to the law governing 
it. The 3967th section of the code is as follows: “The 
plaintiff in certiorari shall cause written notice to be given 
to the opposite party in interest, his agent, or attorney, of 
the sanction of the writ of certiorari, and also of the time 
and place of hearing, at least ten days before the sitting of 
the Court to which the same shall be returnable, and in de- 
fault of such notice, (unless prevented by unavoidable cause,) 
the certiorart shall be dismissed.” This is the mandate 
of the law to the Court, and its terms are peremptory. 
There is no discretion left—no room for inquiry, whether 

























































el 


yu 


1er 











MILLEDGEVILLE, NOV. TERM, 1864. 128 








Granade vs. Wood. 


the conduct of the defendant was equivalent to a waiver of 
notice. No cause whatever was assigned for the omission ; 
and whenever, anterior to final judgment, in such a case, 
that omission is brought to the knowledge of the Court, and 
a motion made to dismiss the writ, no alternative remains 
to the Court, without violation of the law. True, the discus- 
sion of the merits of the case was irregular, because useless, 
but that could not dispense with the peremptory mandate of 
the law-—“ the certiorari shall be dismissed.” 
The judgment of the Court below is affirmed. 








